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PREFACE TO THE SECOND EDITION- 


A Second Edition of Tagore Law Lectures having 

been called for, I have taken the opportunity to carefully 

revise the former work. About one hundred and fifty 

cases have been added, and I trust the book will be found 

up to date. The title has been slightly altered so as to 

accentuate fully the distinction between the two branches 

of the subject—Estoppel by Representation and Res 

Judicata. I have attempted throughout to present the law 

as it is actually in force in British India, and to assist 

practitioners. The rapid sale of the first edition leads 

me to hope that the work has not altogether failed in its 
object. 

In the present edition the width of the columns has 
been slightly increased, thereby lessening the number of 
pages. 


13/4 September^ 1896. 


A. C. 




PREFACE TO THE FIRST EDITION. 


The following pages contain the substance of sixteen 
Taffore Law Lectures delivered in the months of Novem- 

o 

her, December, and January last. 

The literature of the subject consists of:—(1) Mr. Bige¬ 
low’s Treatise on the Law of Estoppel and its Application 
in Practice. [6th Ed., Boston : Little, Brown & Co., 
1890]; (2) The Law of Estoppel, Everest and Strode. 
[London: Stevens and Sons, 1884]; (3) An Essay on 
the Principles of Estoppel. [London: Maxwell and Son, 
1888]; all of which have been consulted, and to which 
the author desires to express his obligations. 

It will, however, be observed that a new departure has 
been made in the present arrangement and treatment of 
the Law of Estoppel. As to this a word of explanation 
is necessary. 

The two branches of Estoppel rest upon different prin¬ 
ciples. Estoppel by Representation consists of an infinite 
number of applications of the doctrine of changed situa¬ 
tions, and, in view of the recent important decision of the 
Judicial Committee in Sarat Chunder Dey v. Gopal Chun- 
dev Laha^ is capable of a more extended application. 
Estoppel by Judgment, on the other hand, which has 
hitherto been brought into greater prominence in the text¬ 
books, depends upon the principle of finality in litigation, 
and has its limits clearly defined. 
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PREFACE. 


It is to be observed that the Law of Estoppel in this 
country in no way differs, as to its principles, from the 
present law relating to this subject in England. But, as 
regards Estoppel by Representation, the subject has deve¬ 
loped irregularly in India, and the Indian cases often fail 
to illustrate important topics. The principal English deci¬ 
sions have, therefore, been set out, sometimes at consider¬ 
able length, in view of the fact that the English Reports 
are not always accessible to the practitioner. Estoppel by 
Judgment, on the other hand, is more completel)^ codified 
in this country, and the Indian Case-Law affords ample 
illustration. 

No apology seems to be needed for confining, as far as 
possible, within the limits of the Introductory chapter, the 
historical and obsolete aspects of a subject which has its 
foundations in modern decision. 

For the convenience of readers, the date of each case 
has been placed next after the reference, and also in the 
Table of Cases, and the Index has been made as full and 
complete as possible. 


Calcutta, July 1893. 


A C. 
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ESTOPPEL 



INTRODUCTION. 

Leading Principles. 

Introduotory->(a) Position of Estoppels in Jurisprudonco—Remedial Rights—Estoppels 
08 rules of Evidonco—Admissions—Uopresentations—Part-Performance—Estoppel 

by Jud(fment—Merger—(6) Historical Division—Growth of Equitable Estoppel_ 

Unpopularity of Estoppels—Estoppel by Record in tbo Roman Law and at Com¬ 
mon Law—Estoppel by Deed-Estoppel in Pais—(c) Practical Division—Representa¬ 
tions—Estoppel by Conduct—Doctrine of Changed Situations—Benami Transac¬ 
tions—Landlord and Tenant—Bailor and Bailoo—Licensee of Patent—Vendor and 
Purchasor—Principal and Agent—Nogotinblo Instruments—Estoppel in connection 
with Companies—Estoppel by Matter in Writing—Admissions—Admissions in tho 
course of Judicial Proceedings—Estoppel by Judgment—Rulo as recognised in 
India—Forum-Parties—Subject Matter—Cause of Action—Judgments in rom- 
Foreign Judgments—Treatment of tho Subject, 

The main object of this Introduction is to clear the gronnd for a 
detailed examination of tbo various branches of the law pervad¬ 
ed hy tho doctrines of Estoppel, so as to start with accurate notions 
us to tho limits of tho subject.* Bearing this in view, it is pro¬ 
posed in tho first place to define the position of Estoppels in the 
field of Jurisprudence; secondly, very briefly to treat of the 
historical side of tho question; and lastly, to lay down as clearly 


• “Tho word ‘estop’ is often used in 
tho Indian cases vory loosely to denote 
obligations which do not rest on Estoppel at 
all. Such uses of tho word are not counte¬ 
nanced by the definition of Estoppel in 
section 116 of tho Evidonco Act.” Suren- 
tiro Ketknb Roy v. Doorga Soonilerif Doi$ee, 
I. L. R., 19 Gala, 613 (532); L. R..' 19 I.A., 

0, B 


108 (1892j. In Sarai (Jhuudei' liey v. Oopal 
Chuntler Loka, L. R., 19 I. A,, 203 ; L. R., 
20 C'ulc.( 290 [1892], thoir Lordships of 
tho Privy Council have laid down thot sec¬ 
tion 115 does not enact anything different 
from tho law of England on the subject of 
Estoppel by Representation. 


Introductory. 
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LEADINT. PRlSCiri.KS. 


I%tAppels are 
cither rule^ of 
Evi*\euce or 
form part of 
the law of 
(ivil Pr<»ce* 
ihire. 


as possible the general scheme of these lectures, assigning each 
topic to its appropriate jilace. 

Estoppels are sometimes regarded as fictitious statements treat¬ 
ed as true, and modern Estoppel has been stated to have been 
established with the deliberate intention of making falsehood take 
the place of truthd Estoppels are, however, of infinite variety® 
and cannot be manufactured arbitrarily.^ The simplest way ot 
apprehending their nature will be to regard them either as rules of 
Evidence,* or as forming a branch of the law of Civil Procedure. 


Their po'^ition 
in J nrisprvw 
dcuco. 


Rotiicdial 

ri^hUs. 


(a) Juristic Dicision. 

The function of Substantive law being to define rights and 
liat)ilities, Adjective law deals with the application of Substantive 
law to particular cases, providing a method of assisting the person 
of inherence or the person in whom the right resides, against the 
p-'rson of incidence^ or the person against whom the right is avail¬ 
able. Estoppels come under the head of Adjective law, Estoppel 
by Uepkesentation being a branch of the law of Evidence which 
determines what facts are to be proved, and the manner in which 
they may be proved, while Estoppel by Judgment falls within 
the class of rules framed for the conduct of legal proceedings 
for the purpose of bringing before the Courts the materials upon 
which the facts are to be proved.** 

Rights may further be regarded as antecedent or remedial. 
The causes of remedial rights are infringements of antecedent 
rights. A remedial right depends for its enforcement upon the 


* L. Q. R., Vol. vi, 79. Scctho remarks 
of Jossol, M.R., in Oenerul yinnitet, <C*c. Co. 
V. Lihtv'tior, L. R., 10 Oh. D., 15 (20) 
[1878]. “ The whole doctrino of cstoppol 

of this kind, which is a fictitious statement 
treated as true, might have been founded 
in reason, but I am not sure that it was. 
There is another kind of estoppel—Estoppel 
by Representation—which is founded upon 
reason, andit is founded upon decision also.” 
Soo also per Bramwell, L. J., in Sbnm 
V. Anglo-American Tr.tegraph Co,, Ac., L. 
R.. 5 Q. B. D., 202 [1879]. “ An estoppel 
may bo said to exist where a person is com¬ 
pelled to admit that to be true which is 
not true and to act upon a theory which is 
contrary to the truth.” 


• /Vr Garth, C. J., in (Ganges Mann/ac' 
luring Co. v. Sonriijinull, I. L, R., 6 Calc,, 
660 [1880]. 

• Per Chitty, J., in Colonial Bank v. 
llcpKorth, L. R., 36 Ch. D., 36 [1887]. 

• Estoppel is treated in English works 
on Evidence under the head of conclu¬ 
sive as opposed to disputable presump¬ 
tions. Seo Pitt Taylor, 8th ed., Chap. V, 
p. 111. 

• See Rita Rnm v. A niir Begum, I. D. R.» 
8 All., 325 (331) [1886]; BalH-<ltnn v. 
Kh/.an Lai, 1. L. R„ 11 All., 148 (153) 
[1888]. 

• Stephen, Introduction to the Evidonc 
Act, 134. Holland’s Jurisprudence, Chap¬ 
ter XV. 
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power of the State ; and Adjective law prescribes the mode in 
which the assistance of the State is to be invoked, that is, the 
steps which have to be taken in order to set in motion the 
machinery of the law-courts. Thus Adjective law comprises rules 
for the following purposes :—^ 

(a) Selection of jurisdiction and an appropriate tribunal. 

(/>) Summoning the defendant and the witnesses. 

(c) Informing the Court by means of pleadings of the nature 

of the plaintiffs claim and of the defence set up. 

(d) Settlement of issues narrowing the scope of the proceed¬ 

ings to certain definite points upon which the parties 
are at issue. 

(e) Framing rules of Evidence as to the way in which the facts 

are to be proved upon which each party endeavours at 
the hearing to maintain the truth of his view of the case. 

(/) The Judgment by which the Court decides the mutters in 
litigation. 

if/) The procedure in appeal. 

(h) Execution, or the means by which the successful party 
may obtain the assistance of the State to carry the 
judgment in his favour into effect. 

The position of Estoppels in the law of Evidence is that of 
personal disqualifications filling up a gap in the evidence® and 
operating so as to prevent either party from proving certain facts 
in judicial proceedings. The object of judicial proceedings is to 
ascertain rights and liabilities which are dependent on and arise 
out of facts^ which again are either facts in issue or relevant to 
the issue. Before an alleged fact can bo treated as existing so as 
to allow the Court to draw inferences from it, the fact must be 
properly proved, and the instrument by which a Court is convinced 
of the existence of a fact is evidence} In certain cases a party to 
a proceeding will bo precluded or estopped from den^'ing the truth 
of a matter which ho has intentionally caused or permitted another 
to believe to bo true, and to act upon that belief.* Estoppel is 


-V- ' - -- 

* Holland’a‘Jurispnidonco, Chaptor XV, 

•Soo Iaho V. L. U., ’91, 3 Cb., 

at p. 105, j>er Bowen, L. J. 

•Stoplion, Introduction to tbo Evidonco 
Act, C-baptor I, 


♦Kvidonco Act (I of 1872), s. IIS.— 
“ EstoppL*! is only a ndo of Evidonco; 
you cannot found an action upon E.'itoj)pol. 
Eatoppol is only important iw being ono 
stop in tb'o progrcHB towards relief on tbo 



4 


LKADIXG PUISCIPLES, 


Admissions, 


Representa¬ 

tions, 


Part-perfonn 

ance. 


(‘rt‘(‘ctive where an action must succeed or tail if the defendant or 
plaintitf is prevented from disputing a particular fact alleged. 

In this connection it is necessary to explain what is an Admis¬ 
sion. Admissions are statements suggesting an inference as to 
facts made under certain circumstances, and are not conclusive 
proof of the matters admitted unless based upon representations of 
such a nature as to give rise to an estoppel, in which case the 
truth of the admission is not allowed to be denied.^ Estoppels, 
regarded as rules of Evidence, arc founded upon Representations, 
and arc nearly akin to Admissions, being similar in eftect but 
more powerful in degreo. 

Representations may operate as being a part of the transac¬ 
tions constituting a contract, in which case the estoppel is said 
to ho merged in the contract, and may give rise to the rescission 
of the contract obtained by its means or to compensation.^ A 
Representation may also operate, apart from any contract, as an 
estoppel preventing the person making it from denying its truth 
as against any person whoso conduct has been influenced by it. 
Hero the statement is binding, apart from any promise or agree¬ 
ment, as part of the general law of Estoppel. Representations 
may also become actionable as wrongs or may amount to a 
criminal offence.® It is, however, necessary to point out, and the 
fact should always bo borne in mind when dealing with a ques¬ 
tion of Estoppel by Representation, that a statement in order to 
found an estoppel should be clear and unambiguous.* 

It should be remembered, too, that R(‘prescntations only operate 
as estoppels wben there has been a Part-])erformance of some kind, 


hypothesis that tho Uofendaut is estopped 
from denyii^g tho trath of something which 
ho has said." Per Bowen, L. J., in Low 
V. Boiiverie, ’91, 3 Ch., at p. 105. 

• Evidence Act (I of 1872), ss. 17—31. 

s See Pollock on Contract. Ed. 6, pp, 
505—507. 

• Per Stephen, J., in Maddiion v. Aider- 
son, L. K., 5 Ex. D-, 293 flSSO], 

^ • ‘ This is an ancient rule as to estoppel 
hy statements in a deed, ns appears from 
Uolle's Abr. ‘ Estoppel : ( (P) pi. 1 and 7),’ 
and was acted upon by Lor«l Cairns in 
Heath V. Crealofl [L. R., 10 Ch., 22 (1874)). 
In Oeneral Finance, <tc., Co. v. Liberator 


[L. R., 10 CIj. D., 15 (1878)}, Sir J. Jessol 
followed the last case and intimated that, 
in his opinion, the doctrine ought not to be 
extended, there being no reason for prefer* 
rin^ ouo innocent purcha-ser to another. 
That certainty of statement is also required 
to maintain an estoppel upon a statement 
not by deed, appears from Freeynan v. Coobe 
[2 Ex., 654 (1848)], whore relief was refused 
upon tho ground that no reasonable man 
would have acted on the faith of the state¬ 
ments made if they were taken together. 
Per Kay, L. J., in Low v. Boxirerie, L. R*i 
’91, 3 Ch., at p. 113, and see per Bowen, 
Lk J., at p. 106. 


JriUSTIC DIVISION'. 



that is to say, when tho other party has boon indiioeil to alter lii." 
position by reason of tho Iteprosontation. 

The position of Estoppel by Ji’Ihimknt has next to be eonsi.lered. K o pi oi t.y 
Upon judgment being given, the renunlial right beloiDomr to the 
person of inherence extinguishes itself and becomes merged iu a 
new right, and tho Judgment of a superior Court has, Ity virtiu^ of 
its eoncliisiveness, come to bo regardeil as creative of riglits instead 
of merely declaratory of them.* A judgment may bo reganh'd as 
conclusive, either upon the principle tliat it is such cogent evidence 
that no averment to the contrary can prevail against it, or upon 
the more reasonable ground that the object of the suit being 
obtained as far as possible at that stage, it would be useless and 
vexatious to subject the defendant to another suit for the purpose 
of attaining the same result. The cause of action is changed into 

O 

matter of record and the inferior remedy is merged in the hioher.* 

The rule of Estoppel by Judgment may be simply stated to be 
that the facts actually decided by an issue in one suit and in a 
competent Court cannot be again litigated between the same 
parties, and are conclusive between them for the purpose of ter¬ 
minating litigation.^ 


Estoppels in a scheme of Jurisprudence may therefore be Classification- 
presented as follows :— 

I. Positive law means and includes— 

I. Substantive law which defines rights and liabilities. 

II. Adjective law which enforces remedial rights through 

the instrumentality of the Courts by providing for 
{inter alia) — 

(a) rules of Evidence limiting the field of eiupiiry, 

{b) the conclusiveness of certain Judgments. 


* L. Q R., Vol. ri, 82, where it is pointed 
out that similarly a bond instead of proving 
a debt has come to bo regarded as creating 
a new right. 

» King v. Hoare., 13 M. & W., 494 [1844]. 
P<r Parke, B. “ If there be a breach of 
contract or wrong done or any other cause 
of action by one against another and judg¬ 
ment bo recovered in a Court of Record, 
the judgment is a bar to the original causo 
of action, because it is thereby reduced to 
a certainty and the object of the suit 


attained so far as it can bo at that stage, 
and it would bo useless and vexatious to 
subject the defendant to anotlier suit for 
tho purpose of obtaining the same result. 
Hence the legal maxim ‘ Transit in retn 
jwlUatam ’—tho cause of action is changed 
into matter of record which is of a higher 
nature, and tho inferior remedy is merged 
in the higher.” See O'reatliead v. Bi'ornU)/, 
17 East, 456 [1798]. 

* BoiUau V. Untlin, 2 Ex., 665 [1848]. 
“ The facts actually litigated by an issue in 
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LEADING principles;. 


Growth of ^ 

C-|Mit»hlo 

Estoiipe). 


II. One branch of the law of Estoppel belongs to the subject of 

Evidence, and consists of rules disqualifying certain persons 
from denying the truth of representations made by them 
upon the faith of which others have acted. 

III. The other branch of the law of Estoppel relates to the con¬ 

clusiveness of certain Judgments, and as a part of the law 
of procedure belongs to the division of Adjective law. 
The rule of procedure, however, which declares that two 
actions cannot be brought for the same cause, passes by 
merger into a rule of Substantive law, the right upon 
which the judgment is founded being merged and destroy¬ 
ed in the right created by the judgment itself. 


(b) Historical Division. 

The Common Law doctrine of Estoppel is stated by Vice-Chan¬ 
cellor Bacon to have been a device to which the Common Law 


Courts resorted to strengthen and lengthen their arm and by tactics 
of special pleading to obtain for themselves the power which the 
Court of Chancery could exercise without foreign assistance.^ In 
the result technicalities of a confusing and oppressive character 
were created, and men were often entrapped by formal statements 
and unguarded admissions. By degrees, however, the sound and 
reasonable principle was established that men should be enabled and 
encouraged to put faith in the conduct and statements of their 
fellows.’^ The principle upon which the modern doctrine of Estop¬ 
pel by Representation rests is that of common honesty and good 
faith, which in reality tends to maintain right and justice and the 


any suit cannot bo again litigated botwe< 
Ujo same parties and are evidence betwet 
uiem, and that conclusive, upon a dilferei 
principle and for the purpose of tormina 
ing Utig:\tioii.” Per Parke, B., p, 681. S« 
Code of CiWl Procedure (Act XIV of 1882 

ss. 13, 14 ; Evideuco Act (I of 1872), s 
40—42. 


L. R., 18 Ch. D., 560 
(5^/) [1881]. This remark of Hacon, V. C., 
appears to throw a flood of light upon a 
very difficult subject. The Vice-Chan- 
cellor observes further that the doctrine 
of Estoppel is purely legal, that is. that 
*«toppel in its technical sense is a device 
^ « Comiuon Law corresponding to the 


d<)ctrino of Representation in Equity. In 
a modern sense Estoppel may probably be 
regarded as a wholly equitable doctrine. 
Sec Jordca v, Monfijy 5 H. L. Ca., 213 
11851 ] ; of Lon UiaM V. 

Sahonnf Bank of X<tc Orltan**y L. R, 6 i** 
and I. A., 35 ( 360 ) [ 1873 ] ; Low v. Boxo'trie 
U R., '91, 3 Ch., 82. 

• L. Q. R., Vol. 1 , 127. ‘ In the old law¬ 
books,’ skxys Mr. Smith, ^truth appears to 
have been frequently shut out by the in* 
tervention of an Estoppel when reason and 
good policy required that it should bo ad¬ 
mitted.’ Smith’s Leading Cosos, notes to 
of Kxiiy^ion^s case, 9th ed., Vol. 

829. 
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historical division. 


enforcement of contracts wliich men outer into with each other- 
one of the great objects of all law.* As will presently be shewn, 
the doctrine of Estoppel by Representation founded upon contract 
was practically unknown in the time of Lord Coke. Now, however, 
a doctrine which was formerly condemned as od/o«s, and consider¬ 
ed to make rather against than on the side of truth, has been 
expounded by Courts of Equity in a wise and liberal spirit to the 

promotion of confidence in business transactions and the dis- 
couragement of fraud. 


T^npnpularity 

of K^tuppulii. 


Some of the dicta of the English Judges arranged in chrono- ^^^co^rnition of 
logical order will serve to illustrate the gradual recognition of 
the u tility of Estoppel /n Pais, or by Representation.® 


* Per Baron Martin in CutAUrtsoa v, 
Irvinff, 4 H. A N., 758 [1859], or as Eyro, 
C, J., puts it.—“ This all proceeds upon an 
orgtmenium ad homiMm, it is saying you 
have the title but you shall not bo heard 
in a Court of J ustice to enforce it against 
faith and good oonscionce.” Collins v, 
Manin, 1 Bos A Pul., 651 [1797]. 

•“Estoppels are so-called because a 
man’s act or acceptance stoppoth or closeth 
his mouth to allege or plead the truth.” 
Co. Litt. 352a. See also 3526.—“ Estoppels 
we odious and not to be construed or rais¬ 
ed by implication.” Palmer v. Ekint, 2 
Ld. Raym.. 1553 [1728]. “The law of 
Estoppel is not so unjust or absurd as it 
has been too much the custom to repro- 
sent, per Taunton, J., in Bowmnn v. Tay^ 
lor, 2 Ad, A E., 291 [1834]. In //o*rard v. 
Hudson, 2 El, & B., 1 [1853], Lord Camp* 
bell speaking of “what is called an Estop, 
pel’’says: “It is not quite properly so- 
called but it operates as h bar to receiving 
evidence. Like the ancient Estoppel this 
conclusion shuts out the truth and is odious 
and must bo st* ictly made out.” Wight- 
man, J., added, “I prefer not to use the 
word ‘estopped.’” But Crompton, J., 
observed, “ I do not think an Estoppel of 
this kind is always odious ; in many cases 
r think it extremely oquitablo to act upon 
the doctrine. The rule (as explained in 
Pickard v. Sears and Freeman v. Cooke) 
takes in all the important commercial 
eases.” In Leuns v. Clifton, 14 C. B. (N. 
S.), 254 [1854] Jorvis, C. J., observes, “ Nor 
is there any :&toppel tn pais or by stand¬ 


ing by,—a doctrine which soems to mo to 
have been carried to a dreadful extent.”— 
“ The doctrine of Estoppel, though now to 
a grreat extent obsolete, was well known in 
ancient times,” per iMn.tin, B., in Sican v. 
AVorth British Australasian Co., 7 H. & N., 
641 [1862], “ The doctrine established by 
tho CAses of Pickard v. Sears and Freeman 
V. Cooke is a most useful one, and I should 
be sorry to see it narrowed or frittered 
away.” Per Mollor, J,, in Swan v. F'vrth 
British Australasian Co., 2 H. A C., 177 
[1863], “In various forms the law has 
always hold men to their own acts and re¬ 
presentations whore the interests of others 
have been affected by tbom.” Per Wilde, 
B., in iS'tr'rn V. iVorfA British Australasian 
Co., 7 H. A N., 632 [1863]. Mollor, J., in 
Board V. Boaixl, L. R„ 9 Q. B., 48 (54) 
[1872], sneaks of ‘ ‘ the wholcsomo doc¬ 
trine of estoppol.”—“ Sometimes thero is 
a degree of odium thrown upon tho doc¬ 
trine of EstoppHjl, because tho same word is 
used occasionally in a very technical sense, 
and tho doctrine of Estoppel in pais has 
even been thought to deserve some of tho 
odium of the more technical classes of 
homologation. But the moment the doc- 
trine is looked at in its true light it Avill be 
found to bo a most equitable one, and one 
witliont which, in fact, tho law of the 
country could not be satisfactorily adminis¬ 
tered.” Per Lord Blackburn, in Burkin- 
skaiov. NichoUs, h. R., 3 Ap. Cas., at p. 
1026 [1878]. “ Estoppels are odious, and 
tho doctrine should never bo applied' 
without a necessity for it. It never can be 
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LEADING PRINCIPLES. 


Estoppel at 
Common Law, 


(e) Estoppel 
by Record. 


Estoppel by 
Record at 
Common Law, 


At Common Law there were three kinds of Estoppel—(a) by 
Record, (i) by Deed, (e) in Pais, 

Estoppel by Record is derived from the principle recognised in 
the Roman Law, res judicata pro veritate accipitui\ a matter once 
decided is to be taken for truth, the principle being that when 
there has once been a judicial determination of a cause agitated 
between real parties upon which a real interest has been settled^ 
the decision operates as a bar to a re-litigation of the same matter 
so that a multiplicity of suits may be avoided. 

Actions in the time of Gains (A.D. 150) were either statutable 
{indicia leghima) instituted at Rome or within the first milestone, 
or suppoited by magisterial power {imperio continentici) under the 
authority of the praetor. The institution of an action belonging 
to the former class operated as an extinctive bar {ipso jure) to a 
subsequent action on the same question, the original obligation 
eing extinguished by novation. Jn the case of actions deriving 
their force from the praetorship, the original obligation continued 
so that a second action might be brought, but plaintiff could be 
repelled by the counteracting plea of pi*evious judgment {exceptio 
rei^dicatae) or pending litigation {exceptio rei in judicium deductae)} 

The principle upon which the rule proceeded was to prevent in¬ 
terminable litigation and the embarrassment of contrary decisions: 


applied ojcccpt in coses where the per 
against whom it is used has so conduc 
himself, either in what he has said or do 
or failed to say or do, that ho would, uni 
estopped, bo saying something contrary 
his former conduct in what he had said 
done, or failed to say or do.’* Per Bra 
well, L. J., in BaxendaU v. Bennett, L 
3 Q. B. D., 529 [1878]. «I do not wish 
apeak against the principle of estopp< 
for I do not know how the business of 1 
could go on, unless the law recognii 
their existence ; but an estoppel may 
said to exist, where a person is compel 
to admit that to be true which is not t* 
and to act upon a theory which is contn 
to the truth. I do not undertake to g 
an e^austive dehnition. but that formi 
nwly approaches a current dehnition 

J- “ S‘” 

Q bT Co., L. R. 

(202). [1879]. “ The d. 


trine of Estoppel was recognised in tho 
Courts of Common Law just as much as it 
was in the Courts of Efjuity, and it seems 
to roe that an estoppel gives no title to 
that which is the subject-matter of estop¬ 
pel. The estoppel assumes that the reality 
is contrary to that which the person is 
estopped from denying, and tho estoppel 
has no effect at all upon tho reality of tho 
circumstances ... I am speaking now 
of the estoppels which arise upon transac¬ 
tions in bmtnoss or in daily life.” Per 
Brett, L. J,, in Simm v. Anglo-American 
Telegraph Co., at p 206. 

* Per ai'gumenium in Ducheet of King¬ 
ston a case, approved in Bamlon, Earl o/v. 
Becker, 3 Cl. & F., 610 [1835]. See Brunstten 

* Gains Inst, Book lU, Tit. 181, Book 
IV, Tit. 103—107. 


historical division. 


« ahter m<Hlus litium mulliplicalus .nnmcn atp.e ine.rplMm 

/aaat d.Jicdtatem nui.nme si dn^rsae pronunaentur,' and honoo 

the masim that judicial decisions should be assumed to bo true = 

Ihe plea of previous judgment was recognised as a bar whenever 

the sme question of right was renewed between the same parties 

by whatever form of action.* “ If the question be asked,” savs a 

wn r in t e Digest, ” does this plea work injustice, it is necessary 

to see whether the subject-matter is the same, whether the relief 

0 aimed is the same, and whether the parties occupy the same posi- 

lon as in the former suit. Unless all these are identical tlie 
matter is of a different nature.*^* 

In the time of Justinian res judicata had ceased to have an 
extinctive operation (ipso jure) and only generated an e.vcept;o 
or counteraot^e plea, novation no longer operating. On the 
other hand, the rules governing the e.rceptio ret judicatae became 
of a more libeial and beneecial character, having in view the 
Ob ect of preventing multiplicity of suits. » The operation of the 

plea says Mr. Poste,* » was not less powerful or less extensive, 
but made more completely conformable to equity ” 

LawlfTn.I’^''"‘^5r‘ Z Common Re, 

the T ^ The rolls being the records or memorials of Uw ° 

kble ^ incontrol, 

able credit and verity as they admit no averment, plea or proof to 

there should never be any end of controversies which should be 

remarked in a recent case, “ is that where one is barred in any 

verdict, he is barred as to that or the like action of the like nature 
for the same thing for ever.”* “ It has been well said,” says Lord 

^ ^orrer’scas^y‘interest reipublicae ut sit finis 

• Dig. 44, 2, 6. , -- 

* auamturhafj-. ’/*«/• Dowen, L. J,, in Brun^den v 

»I a an eadtm causapetendi et « Coko, 9fi. 
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LEADING PRINCIPLES. 


litium^ otherwise great oppression might be done under colour and 
pretence of law.” The principle is frequently stated in the form 
ot another legal proverb nemo debet bis vexari pro eadem causa} 
The ground upon which estoppels of this kind appear to have 
been enforced at first is that of the sanctity of the Record. During 
the time that a suit was pending the record was presumed to reside 
in the breast of the Judges and in their remembrance, and the roll 
was alterable during that time as the Judges might direct, but 
when that term had elapsed the roll itself became the record.^ The 
wider principle of the Roman Law was afterwards gradually 
recognised, and in the time of Coke the two principles are seen 
existing side by side. At the same time other principles came to 
be applied, limiting the conclusive effect of the record. Thus the 
record did not operate conclusively where the truth appeared on 
the same record,^ or where the thing averred was consistent with 
the record,^ or where the record was not certain,^ or was founded 
upon an assumption,^ or was not material, or where there were 
competing estoppels.* These and other rules were applied not only 
to Estoppel by Record but to other kinds of estoppel. As regards 
Estoppel by Record, however, the leading doctrines became settled 
at an early date, and their extension to different classes of actions 
took place gradually, the diflaciilty in applying the main principle 
in each individual instance being to ascertain how far the cause 
which was being litigated afresh was the same cause in substance 
with that which had been the subject of the previous suit.^ 

In connection with this subject it is necessary to keep distinct 
and separate three things : (a) The Record strictly so-called which 
is the testimony of the Court itself and is conclusive as regards 
what has taken place at the trial and exclusive of every other kind 
ot evidence on the subject,® except in certain cases a properly 
certified copy. (6) An admission made in a Court of Record ^ which 
amounts to an acknowledgment in the presence of the Court, tho 
consequence of which is that the party making the admission is 


* BrunscUn v. Bumphrty, L. R., 14 O 
B. D., 147. 

• Coko Inst., 260. 

• Coko Inst., 352*. 

* Estoppel a>{amst estoppel setteth the 
mattor at largo, Coko Inst., 3525. 


* Per BoweDf L. J,, in Brunsden 
Humphreyf h. R., 14 Q. B. D., 
1884]. 

® See Coke Rep., 71a. Plowd,, 491a. 
^ Olanv. viii, 5* 



niSTuRICAL DIVISION. 


II 


for certain purposes precluded fro.u denying it. (, ) J,..lg,„,.nts 

ot Courts of Record which are conclusive against the parties then- 
selves and sonietnnos operate against the world at largo.* 

Judgments may further he considered as being Domestic or 
formp, and in rem or !n fm-sonam. The latter division will he 

considered first. 

obw‘'‘"-f "" 

rear' g ““ ‘'‘sl't “f proprietorship it was S'f:,. 
real, borne claims were advanced against all men, others pri- ..• 

manly against particular men.= Real actions were those which 

assertedmn or rights to certain forbearances corresponding 

with a duty imposed upon all the world, while personal actions 

were rought to enforce rights against determinate persons ^ TIio 

notion of persons as weU as things was involved in both. Jura in 

rem were founded upon property, status, or servitude,* jum In 

personam being obligations arising out of contract or delict where a 
person was the subject of the right.^ 

It appears, however, that adjudications in rem were not con¬ 
sidered at first as binding upon all the world, this idea bein<r 
not formally adopted in the Institutes or by the leading jurists" 
the principle being first clearly recognised in the Civil Law.’ 

Real actions in the English Law were actions claiming property 
in an immoveable thing, while a claim of property in a movlable 
was made by a personal action. A third class of actions where the 
status of a person or of a thing was determined came to be treated 
as actions tn rem, namely, the judgments of Probate, Divorce 
Admiralty, and Insolvency Courts. * 

For the purposes of the subject before us, judgments m re,a 
may be descibed as those which are conclusive against all the 
world, judgments in personam being those which are binding only 
upon parties and those claiming through them. 


* SoQ L. Q. R„ Vol. vi, 82--S5. 

® Per Sir Barnes Peacock in Kanht/a 
V. Radhn CUrn, 7 W. R., 338 

[1867je 

« Poate’fl Qaina, 2iid ed., 486. 

* In rem actio at cum atu eorporalem rem 
^n^e^muJ, nostram ate, aut jut alien,od 
yhu, eompelere, teltU utendi, arU utendi 
truendi, eundi, a,jendi, aeimmve ducendi, 


vcl nltiiu toUendi, vel /yrospiciendi. Gains 
IV, 3. 

• In perxoHom actio at qua at/inna, quo- 
tUns cum ahquo qui nohis vel ex contractu cel 
delicto ohligntus at eoniendimut, id est, cum 
intendimua dare /acere praalare ojwtere 
Gains FV, 2. 

® Bigelow on Estoppel, 2nd ed., p. 9, 

’ Bandar’s Inst., p. 673. 
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Jud^cnts 
Domestic ftnd 
Foreign. 


Foregin 

Judgmonta. 


(J) Estoppel 
by Deoa, 


Judgments ma}' also be considered as Domestic or Foreign. A 
Foreign Court is a Court situated beyond the limits of British 
India and not having authority in British India, nor established 
by the Governor-General in Council, and a Foreif^n Judgment 
the judgment of such a Court.* A Domestic Judgment, fol¬ 
lowing the above definition, is a judgment other than a Foreign 
Judgment. 

In discussing the subject of Res Judicata^ Foreign Judgments in 
rem as well as in personam will be considered apart from Domestic 
Judgments. The principle upon which Foreign Judgments are 
enforced by suit is different to what is loosely called comity,® 
and proceeds rather upon the ground that the judgment of a 
Foreign Court of competent jurisdiction imposes on the defendant 
a duty or obligation which the Courts of this country are bound to 
enforce.3 Foreign Judgments in rem came to be enforced first 
from motives of policy rather than comity, while foreign Judgments 
in personam v^Gve at first regarded only as prirnd facie evidence of 
a debt and liable to be impeached.^ 

The rule of Estoppel by Deed arose from the solemnity of the 
transaction which was regarded as an infallible method of estab¬ 
lishing the fact that certain legal duties had been created.® The 
parties having agreed to bind themselves by an act of peculiar 

were held to be precluded from 
denying its effect not merely as to the interests conveyed but also 

as regards matters recited.^ The rule reste,l practically upon the 

idea that written evidence was of a higher character than verbal 

evidence, and when this idea came to be discredited in time, 

attempts were made to discover a new foundation for the ruleJ 

e tendency has gradually gained in force to regard estoppel as 

tounded on contract, the meaning of the term being that the parties 

have agreed, for the purposes of a particular transaction, to treat 
certain facts as true.® 


> Act XIV of 1882, S.2. 

3 Schibsby V. Wettenhoh, L. R 6 0 

155 (159) [1870]. ’’ ^ 

• Rmul V. Smyth, 9 M. & W., 810 [1 
TKUftamiT. Jone4, 13 M. & W., 628 
US45J. 

** Waiter v. Wittfj , 1 Doug. 1 [1778] 


* See Pollock on Contract, Ed. 6, 181. 

* L. Q. R., Vol. Ti, p. 76, an article ‘*0n 
the Superiority of Written Evidence '* 
which deserves careful study. 

* L. Q. R, Vol. vi, t5. 

* ffortonv.iVestminster Impt’oterMni Coft- 
mwioners, 7 Ex., 791 [1852]. 
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KSTOrPEL nv DKKP. 

Coarb''rli V ‘lisconntonanced by tbo 

anrU 0 B„t.sh India whore the art „f eonveyaneing has been 

and 3 of a very simple character.* Estoppel does, however, fre- 

q en y arise from written a^rreomenU or from assent tiiereto, 

which IS in reality a form of estoppel by conduct and is based upon 

bo agreement. In some cases, however, it need scarcely 

snbioT^m ““ “J'uis^ion arises. The 

subject will be considered hereafter.* 

enbrely d fiFerent character to the Estoppel in pais of the present 
_ y- In the time of Lord Coke, there were five kinds* of Estopiiel 
m pais arising out of: (1) liverie ; (2) entry ; (3) acceptance ; 
) partition ; and (5) acceptance of an estate.* These acts in 

as pointed out oy Mr. Bigelow, possessed the same conclusive 
oharacteris ics as the Estoppel by Record or by Deed, the only rule 
of Estoppel known at this time being that by Deed. The feofiinent 

Is a! “o f “““ 'r ZT T 

as an estoppel than the deed which was employed to per;etuate its 
existence or to transfer a reversion in the same land when held 

the Sta ute of Frauds. Estoppel in cases of partition appears to 
have arisen out of the Common Law duty of co-ten.ants Taid one 

wiA^b •'“/f'" ! incompatible 

with their duty to each other for either of them to set up an ad¬ 
verse title. TMs form of Estoppel exists in British India at the 
present day and will he considered hereafter. The only other one 
of these early forms of estoppel which has survived is that by 
acceptance of rent, which originally applied to the case of a feoff¬ 
ment without writing, that is to s.ay, in the case of a tenant holdin.r 

* _ o 


‘ Qokalda^ Oopaldas v. Pummat Prem^ 

V tukh^, I. L. R., 10 Calc., 1035 [1884]; 

Ztmindar Srimalu GoiirevaUaiu v. Viyapfxi 

ChtUi, 2 Mad. H. C., 174 [1864], and soo 

Param Singh v. Lalji Mai, I. L. R., 1 All., 

403 [1877]; Ramgopal Law v. lilaomUre, 

IB. L. R. (0. C.), 37 [1869]; Donzdle r. 

7 B. L. R., 720 

S?«r Chwko hutty y. Domelle, 

20 W. R„ 352 [1873]. 

® Tart I, Chapter X. 


These were all “acts which anciently 
reaUy were, and in contemplation of law 
have always continued to bo, acts of nolo- 
rUty not loss formal and binding than the 
execution of a deed ; whether a party had 
or had not concurred in an act of this 
sort was deemed a matter which there could 
bo no difficulty in ascertaining, and then 
the legal consequences followed.” /’«• 
Parke, B., in Lyon v. Reed, 13 M. & W. 
p. 309 [1844]. 

* Coke Inst., 352a. 
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LEADING PRINCIPLES. 


Historical 

DivLiion. 


over after the lease by deed had expired. The modern estoppel of 
the tenant who may not, while in possession of the premises, dis¬ 
pute his landlord’s title, is founded upon contract, and may be 
regarded as the origin and root of equitable estoppel. The growth 
and application of the doctrine of Representation will be explained 
hereafter.^ 

The development of Estoppels in their historical order may be 
shown as follows :— 


(1) At Common Law there were three kinds— 

(a) by Record. 

i. The record of any proceeding in one of the King’s Courts 

was conclusive evidence that such a proceeding had taken 
place. 

ii. Admissions made in Courts of Record sometimes operated 

as estoppels. 

iii. Matters adjudicated upon by a competent Court between 

parties were held conclusive as between the same parties 
in any subsequent proceeding. This is the rule of res 
judicata as laid down in ss. 13 and 14 of the Code of 
Civil Procedure. 

{h) by Deed arising out of the solemnity of the transaction, 
(c) in Pais springing from (i) liverie ; (ii) entry ; (iii) accept¬ 
ance of rent; (iv) partition ; (v) acceptance of an estate 
by feoffinent. Of these (i), (ii), and (iii) are obsolete ; 
(iv) still exists, and out of (v) has sprung the estoppel 

of a tenant to deny his landlord’s title which is really 
founded on contract. 

(2) In Equity the doctrines of Representation and Part-per¬ 
formance have been extended so as to create the modern 

law of Estoppel. Representations may operate in the 
following ways* :— 

(a) A false statement may create a contractual obligation as 

part of a contract. 

( ) oug unconnected with any contract it may under the 

general law of Estoppel create an obligation analogous 
to contract. 


‘ Part I, Chn^tor I. 

Pollock on forts, 2nd ed., 248, and soo 


AUUrton v. Mttddison, 

[im]. 



R., 5 E*. D.,293 
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KQriTABLE ESTOPrKL. 

(р) It lucapable of being regarded in one or more of tbese 

ways It may afford a cause of action in tort for deceit 
(<<) It may in either of the above cases further give rise to an 
offbnce punishable by the criminal law. 

(3) Admissions may or may not operate as estoj.pels. 

Iho subject will then be divided as follows 

I. Modern or Equitable Estoppel which is founded upon Re- 

presentations and arises out of contract or relations 

analogous to contract. The subject will be considered 

nnder the following branches :_ 

(a) Estoppel by conduct. 

S “rising out of documents or written agreements. 

(P) Admissions operating as estoppels including admissions 

TT P J“Jicial proceedings. 

11. Estoppel by Judgment including_ 

(a) Domestic Judgments in personam, 

(h) Judgments in rem. 

(с) Foreign Judgments in personam, 

(e) Practical Picision. 

I.— Equitable Estoppel.— 

wlffl k a termT of “ riutemeut F-,io,.pe, ,,v 

m in a contract, and if unconnected with any contract 

„ .Mis.,,.. ^ ““ 

I.W" WbT! ,r“ r .“ “6"“ .1 

ofn’p f f agreement are still in the stac^e 

gotiation, and before an agreement is come to, they may he 

garded as proceeding upon a common platform made up of renre- 

thina irtl "P““ 

^ in the same sense, a binding contract results,^ 

pou general principles a man may not avoid or withdraw 

hZ deliberately entered into, but it is still open to 

to show that his consent was obtained by representations 

eive that interpretation which he was led to believe would bo 
pace upon it at the time the contract was made.^ T he causes 

V. Mad- • It., s 13 
rfwon, L. R., 5 Ex. D., 293 [1880J. ^ /ft 519 ’ 

• Act IX of 1872, § 2 (A)! . " ^ 
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Estoppel by 
Conduct. 


which will set equity in motion in his favour are fraud and 
misrepresentation : but these are not sufficient unless the party 
deceived has been led to alter his position.^ He may then elect 
to declare the contract void, or he may insist upon its performance 
according to the fair construction of the representations upon 
which he was induced to act. But negligence on his part, where 
he might with due care have discovered the real truth of the matter, 
will disentitle him to relief in equity.^ 

The rule of Estoppel by Conduct carries these principles a step 
further. Upon the general grounds of faith and good conscience 
a person who, by his declaration, act or omission, has caused 
another to believe in a certain state of things and to act upon his 
belief, is precluded from denying the truth of that which by his 
conduct he has caused the other to believe to bo true. It must 
appear that there was on the one side a misrepresentation as to, 
or a concealment of, material facts made wilfully or even uninten¬ 
tionally to a person ignorant of the truth of the matter. There 
must further be the probability that the latter should act upon the 
representation, and he must in fact so act upon it before an estop¬ 
pel can arise. The misrepresentation need not be made in express 
terms, and is frequently scarcely to be described as a misrepresen¬ 
tation at all, but may bo implied from the general conduct of the 
party making it, and it will bo sufficient to shew that, under the 
circumstances, any reasonable man would be deceived.® What is 


* “Nobody oiuhtto be estopped from 
averring the truth or assorting a just de¬ 
mand, unless by his acts or words or neglect 
hU now averring the truth or assortiuj the 
demand would work some wron>' to some 
other person who has been induced to do 
something, or to abstain from doing some¬ 
thing, by reason of what he has said or 
done or omitted to say or do.”— Ex 
Adamion. In re Collie, L. R., 8 Ch. D., 
807 (817) [1878]. 

t “But the moment the doctrine is 
looked at, will be found to be a most equi- 
tabla one, and one in fact without which 
the law of the country could not be satis¬ 
factorily administered. When a person 
makes to another the representation, ‘ I 
take upon myself to say that such things 
do exist, and you may act upon the basis 


that they do exist,’ and tho other man does 
really act upon that basis, it seems to me 
that it is of the very essence of justice that, 
between those two parties, their rights 
should bo regulated by that conventional 
state of facts which tho two parties agree 
to make the basis of their action.”— 1*^‘ 
Lord Blackburn in Burbinehmo v. HichollSt 
L. R., 3 Ap. Ca., 1004 (1026) [1878]. See 
In re British Farmer^ Pure Linseed Cake 
Co., L. R., 7 Ch. D., 633 (539) [1878]. 

® It is a very old head of equity that 
if a representation is made to another per¬ 
son going to deal in a matter of interest 
upon the faith of that representation, the 
former shall make that representation 
if ho knows it to be false.”— Pe*‘ I^rd Eldon 
in Evans v. Bicknetl, 6 Ves., 183 [1801]. So® 
Smith v. Sap, 7 H. L. Ca., 760 [1869]. 


I 


equitable estoppel. 
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this f-ict di f • 1 Evidence, and 

the ekct .! e®‘ 0 PP«l f™.n those cases where 

.-representation has been so 

must be clearly made out L I ' fl! 

try. It has hiri:!::t: Th 1''^'^“"“" ■“ ^ 

which an estonnel Uh ri j. u ^ ^*iguage or conduct upon 

Tbi. d«„ JLl; ta .Z 

be snpK fL + *4- hanguage or the conduct must 

b. i :rzz':. ;:x" "'r 

p.«...b„ b, .b. .. :Z“z:rr:z“ * 

..«s.?.“f ;”r zjlt";*“• b, 

Tinr^L X 1 1 ^ «udmg by and allowing an intendimr 

purchaser to deal with it under the belipF fb f ’i- i i ^ founded upon 

one pUa 4. ] ^ belongs to some °o“duct. 

0 .» .l„, ,.J ,a„„, ^ ~ 

zizj:zzz: tr r -— 

^bb. .„,d; .b. ».:‘Sz:Z;t :..2 

a,Ma,“r b"'“ '''‘° ‘"•'“r ‘"'b p.~» o« 

Id coDDoctioD with this suhi^pf t^fp t p 
^Ud of creditors, as between the colludin rpaSr°tnr.!! 

« m — ■ ^ 


oonadeLe fa .cqdred “ ^^PreseDtetions. Part I, Chapter I. 

z: 4 “r t-B^%.%Th!ro"a: 

™b,eet i. ^ ,„u, ; P-t I, aap^e™ I, ,1. 
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Trust. 


examination. The subject ^Yill be further considered in connection 
with Matter in AVriting.^ 

The doctrine of Acquiescence also applies to cases where a bind- 
iu^i^ family arran<yeineut has been entered into for the purpose of 

•/ O 

effecting a partition or distribution of family property, or to recog¬ 
nise its disposition or management ; and of a similar nature is the 
case where an adoption though invalid, has been recognised by 
long and active acquiescence, so that it would be inequitable to 
insist upon its invalidity.* 

iVust. In the cases above enumerated the relation between the parties 

appears to be one of trust I'ather than of contract. By far the 
Estoppels das- luost numcrous cases, however, arise out of contractual relations or 

relations analogous to contract, and it will be conducive to a 
out*of^Sich clearer apprehension of the subject if the cases are arranged with 
they nn:io. reference to the transactions out of which they arise. 

The estoppels between Landlord and Tenant arise out of the 
Lrmdiord ami Contract between the parties. AVhere the relation of Landlord and 
Tyu^iut. Tenant has been created, the lessee is not allowed to question his 

lessor’s title during the continuance of the tenancy, though ho may 
confess and avoid it by shewing that the tenancy has expired. The 
same rule applies to persons claiming through the tenant or com¬ 
ing into possession by license of the person in possession. The 
relationship of Landlord and Tenant may be inferred from the 
payment of rent, attornment, or other circumstances, but it is open 
to the tenant to shew mistake. The question frequently arises, 
from whom has the tenant derived possession, and the tenant may 
under certain circumstances shew that the title is not in the land¬ 
lord but in some other person. The estoppel against the landloid 
is a kind of estoppel by title, and arises where the lessor has stated 
that he is entitled to a specific estate, and the lessee acts upon the 
assumption that such an estate was to pass, but only a smaller 
' estate did in fact pass. The grant, in such a case, operates upon 
any after-acquired interest of the grantor. Another estoppel may 
arise where a landlord allows tenants to erect buildings on the 
land and there has been something nearly amounting to an agree¬ 
ment or license to that effect.® 


Tuuuut. 


* Park L Chapter X. 

• Part I, Chapter II, 


• Port 1, Chapter Ill. 
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ly 


. irvi L“zr f: 'Tf •" ■'■«* 

rr“‘ 

—w S pl""“ “ “" T.°', “■* “i»“ “«- 

that his hsil jf ^ f ^ permitted to deny 

hat Ins bador had, at the time the bailment comlnced authorUv 

make the bailment, but he may shew that the bailor’s title has 

.f a7rJwk"Z‘ldt' t '■•“•' - 

auon ot Vendor and Purchaser will require eximJn. 
tmn. A vendor, who has recognised in certain ways he tTtle of 

apphtj the ot ofT? r ‘o 

placed t t Cots construction 

has to be noticed itttI T' 

tionwuh section 234 of t.elZ^ol the :rot 11 ZZ; 

a eat. The doctrine of election is another form of saying that a 

andf ^ 7 - e matter 

and in certain cases an election wiU be implied from condnctr ’ 

(-ertain ^ses of estoppel in connection with Principal and P • • , 

p‘“i“in tC™. 7 j tot tT- 7 f"' ”• ®”""‘ "* 

tobw hi. .g„,r’hto. Z T 7” '“• 


* Part I, Chapter IV. 

* Port I, Chapter V. 


• Part I, Chapter VJ^ 
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Negotiable 

In.'itrumetita. 

Compaoies. 


Matter ia 
Writing. 


Admissions 
operating os 
Estoppols. 


dormant partner whose conduct has caused third persons to deal 
with the firm upon his credit is precluded from denying the 
authority of the ostensible partners to bind him. The question here 
is whether an ostensible authority can be inferred from the circum¬ 
stances, The liability, to a principal, of persons who have dealt 
with the agent also requires notice, and the liability of an agent, 
who has induced others to contract with him by representing him¬ 
self to be the authorised asent of another, will be discussed upon 
the ground of warranty or estoppel in connection with section 235 
of the Contract Act. Some other estoppels will also be noticed.^ 
The estoppels in connection with Negotiable Instruments® and 
Companies® present problems of considerable difficulty which can¬ 
not be here enumerated. They will be discussed at some length 
in succeeding chapters. It has been thought advisable to deal in 
a separate chapter with Estoppel arising out of Matter in Writing. 
Estoppel by Deed in its technical sense, as above pointed out, 
cannot be said to have been fully recognised in this country, and 
the estoppel which arises out of written agreements or from assent 
thereto, is, when analysed, found to be a form of Estoppel by 
Contract. The attitude of the Courts towards Estoppel by Deed, 
and the main rules which appear to be applicable when a question 
of estoppel arises in connection with documents, will be discussed, 
and certain other subjects presented which may be conveniently 
treated in this connection.* 

Passing from the subject of Estoppel by Representation to that 
of Estoppel by Judgment, it would seem that Admissions in the 
course of Judicial Proceedings® form the connecting link between 
the two branches of Estoppel, An admission, which is similar in 
effect, though less in degree than an Estoppel by Representation, 
may be defined as a statement or course of conduct giving rise to 
presumptions varying in degree as to their force and effect, and 
sometimes at the most raising an inference as to the existence of a 
certain state of facts which the party against whom the admission 
is being used is at liberty to rebut by evidence, at other times 
dispensing with all evidence by shewing that the fact is already 



> Part I, Chapter VII. 
■ Part I, Chapter VUI, 
• Part I, Chapter IX. 


♦ Part I, Chapter X. 

* Part I, Chapter XI. 


admissions. 
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c« toJ"'-'" T'""”1" ti. i.it™ 

g set W motion all further enquiry ipso facto ceases. 

Admissions in this country frequently arise out nf cfni t 

‘b' ~~ of i.dw.i p,„„di„g., i. ft, ‘" asz 

bj -r of „g™„. „ ; SS,"' 

n.t; 'iTi '"‘1“• 'O' ">• i 

tive^ t estoppel as between the parties or their representa- 

walnt '■“-d affirmatively to 

the other fCourt upon the issues joined ; and 

Where^the ad? elter his position.* 

tl*: rart maVffi^ ^ 

F y aaing it. If this definition be correct, the matter is net 

are to be referred to Conduct, and in this view of the matter tl. 

Where p.arties have allowed a suit to be conducted upon a certain 

assumption in the lower Court, they will not be allowed in aplal 
to recede from their admissions. 

the jurisdiction of the Courts,) will work an estoppel. 

II. Estoppel by Judgment. 

The subject of Res Judicata remains to be considered The 1 

s ztt r ^ 

bar to the m “'Jj’*di®ation in one suit a 

he plaintiffs proceeding in another it must be shewn— 

(1) that the parties are the same in both suits ; 

Cdi) that the thing sought to be recovered is the same • 


* Ctva Jtau JTanaji v. Jnana Jiau, 2 Mad. H. C., 81 fl864J. 
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(3) that the grounds upon which the claim is founded are the 
same ; and 

(4) that the character in which the parties sue or are sued is 
the same.^ 

down as follows in the Duchess of KingstovL s 
case. case ("ITTG) by Sir William de Grey®:—“From the variety of 

cases relative to judgments being given in evidence in civil suits, 
these two deductions seem to follow as generally true : first, that 
the judgment of a Court of concurrent jurisdiction directly upon 
the point, is as a plea, a bar, or as e\'idence, conclusive, between 
the same parties upon the same matter directly in question in 
another Court ; secondly, that the judgment of a Court of ex¬ 
clusive jurisdiction directly upon the point is in like manner 
conclusive upon the same matter between the same parties coming 
incidentally in question in another Court for a different purpose. 
But neither the judgment of a concurrent or exclusive jurisdiction 
is evidence of any matter which comes collaterally in question 
though within their jurisdiction, nor of any matter incidentally 
cognisable, nor of any matter to be inferred by argument from 
the judgment.”® 

And the rule is concisely stated by Lord Kenyon, 0. J., in 
Greathead v, Bromleg.^ “Now if an action be brought, and the 
merits of the question discussed between the parties and a final 
judgment obtained by either, the parties are concluded, and can¬ 
not canvass the same question again in another action, although 
perhaps some objection or argument might have been urged upon 
the first trial which would have led to a different judgment.” 

nothing technical or peculiar to the law of England 
India. in this doctrine ; it is recognised by the Civil Law and has 

been held by the Privy Council to be perfectly consistent with 
the Code of Civil Procedure.® Independently of the provision 


> Per Garth, C. J., in Denobundkoo 
Chowdhry ▼. Kriat<mon«t i> 0 Mee, I L. R 
2 Calc., 162 (157) [1876]. 

• Chief Justice of the Common Pleas, 
afterwards Lord Walsingham. 

• Smith’s Leading Cases, 9th ed., Vol. U 
pp. 813, 814. 

• 17 East., 466 [1798]. 

• Act VIIIof 1869, s,^^,Khugo^cltt Singh 


V. Houein. Bux Khan, 7 B. L. JR., 673 (678) 
[1871]; section 2 of Act VIII of 1859 ran as 
follows :—** The Civil Courts shall not 
cognizanco of any suit brought on n 
o/ action which shall have been heard and 
determined by a Court of competent juris¬ 
diction in a former suit between the^same 
parties or between parties under whom 
they claims** 



rstoppkl bv judgmkkt. 




'u the Code of 1859, the Courts in India recognised the rule and 
applied it in a great number of case?, and the re-enactment of 
the provision in the Code of 1877 appears to have been made with 
he intention of embodying in sections 12 and 13 of that (^ode, 

the law then in force in India, instead of the imperfect prm-i.ion 

in section 2 of Act VIII of 1859.‘ The provision in the 

present Code corresponds very nearly with that in the Code of 
lo77. 


The doctrine of m judicata requires to bo considered first Ju,ipn,ent, 
with reference to judgments in personam, that is, binding upon 
mdmduals and not upon the world at large. Adopting the 
ivision m Benohnndhoo Chowdhry's case the subject falls into 

our difiFerent topics: (a) forum ; (6) parties ; (c) subject-matter; 

(«) cause of action. 


(a) ,Por«,n.»_The decision in the former case must have been Poru„.. 
a final decision of a Court of competent jurisdiction. Competent 
to try means competent to try with conclusive effect,* and is to 
be construed with reference to the jurisdiction of the Court at the 
time the suit was brought.* Competent is equivalent practically 
to concurrent, and means a Court which has jurisdiction over the 
matter in the subsequent suit in which the decision is sought to 
be used as conclusive.* Concurrent jurisdiction means concurrent 
as regards pecuniary limit as weU as subject-matter, otherwise the 
West Court in India might determine finally and without appeal 
toe title to the peatest estate in the Indian Empire.* A decision 
IS final! when it is such that the Court making it could not alter 
It (except on review) on the application of a party or reconsider 
it of its own motion, and a decision open to appeal may be final 
until the appeal is made.^ The Court must have exercised its 

judicial mind and come to a conclusion that one side is right and 
pronounced a decision accordingly.® 


JMi^irRngliolnrDuilv.RajeiSkeoDahh • Run BaJtndur w j- * ^ 

® ’ ® - Expl. IV. 

1 a/• • n y"* 10,1 [1884J. American, drc., Co., L. n ’95 i ck ah 

^^yRaghoharnUtly.RajaSkMBtthh 46. > * . 1 Ch., 45, 

Singh, L. R., 9 I. A., 197 [1882], 
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Siihject- 
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(b) Parties.^ —A decree obtained without fraud binds the parties 
to a suit, their privies, and representatives. Section 13 of the 
Code* recognises decrees or judgments as binding upon the parties 
to a suit or persons claiming under those parties, or, in the language 
of the English law, their/)r/ivV5. Persons represented by the parties, 
as, for instance, those interested in the estate of a testator or intestate, 


or the members of a joint-family, are not expressly recognised. 
Strangers to a suit are in no way affected by the decision unless 
it is within the limited class of cases known as judgments 
in rem. The effect of Fraud upon judgments will be considered 
hereafter. 


(o) Subject-matter? —The thing sought to be recovered in both 
suits (idem corpus^ quantitas eadeni) must be the same, or, in other 
words, the matter in respect of which res judicata is said to operate 
so as to bar a subsequent suit must have been directly and sub¬ 
stantially in issue in the former suit.* The matter must not be inci¬ 
dentally or collaterally in issue, or subsidiary to the main question, or 
merely to be inferred by argument,® but must have been alleged by 
one party in the former suit and either denied or admitted expressly 
or impliedly by the other,® and any matter which might and ought 
to have been made ground for defence or attack in that suit must 
be deemed to have been directly and substantially in issue.*^ 

((/) Cause of action? —The cause of action must be the same 
{eadem causa petendi), that is, the grounds which are the founda¬ 
tion of the right to sue {idem ^ws), in other words, the remedial 
right by which relief is claimed, most have been the same in both 
cases ; and any relief claimed in the plaint which is not expressly 
granted by the decree in the former suit must be deemed to 
have been refused.® The expression “ cause of action ” is to be 
construed with reference to the substance rather than the form of 


» Part II, Chapter III. 

• “ No Court shall try any suit or issue 
in which the matter directly and substan- 
tially in issue has been directly and substan- 
tislly in issue in a former suit between the 
same parties or between parties under 
whom they or any of them claim, litigating 
under the same title, in a Coxirt of juris- 
diction competent to try such subsequent 
suit or the suit in which such issue has 
been subsequently raised, and has been 
heara and finally decided by such Court.’’ 


• Part II, Chapters IV and V. 

♦Act XIV of 1882, s. 13. 

• Run Bahadur Singh v. Lueho Kott, 

L L. R., 11 Calc., 301 ; L. R., 12 L A., 23 
[1884] ; Musft. Edun v. Jdtust, Sechun, 8 
W. R., 175 (179) [1867]. 

® Act Xrv of 1882, s. 13, Expl. i. 

’ Tb. Expl. ii. That is to say, matters 
constructirely in issne. 

■ Part II, Chapter I. 

• Act XIV of 1882, s. 13, Explanation 


kstopprl bv judgment. 


te action,' and refers to the me./ia upon which the plaintiff asks 

the Unrt to arrive at a conolnsion in his favour ;« the precise 

orm in which the action is brought being immaterial, provided 

the same right and title was substantially in issue in both suits.* 

Jud^ients m rem, in the sense that the findings and grounds 

0 decision bind inter omnes, are probablv to be regarded as 

limited to one class of cases-the adjudications of Admiralty 

A^onrts m prize causes where all the world are regarded as bein<r 

parties.* Since the decision of the Appeal Court in De Mora v. 

Concha'' and of the House of Lords in Concha v. Concha,'' it will 

in all probability bo held that the generally received kinds of 

judgments in rem, with the one exception above noticed, operate 

tn rem against all persons only so far as the judgment itself is 

concerned, and beyond the judgment only parties and their privies 
■will be within the estoppel.^ 

In Jogendro Deb Roykut v. Funindro Deb Roykul' the Judicial 
Committee observed : “ Their Lordships do not think it necessary 
to embarrass themselves with much discussion with respect to 
the nature of a judgment in rem, technically so called. It appears 
to them extremely doubtful whether there exists in India (exc'lu- 
me of the particular jurisdictions which are exercised by the 
High Courts m matters of probate and the like, and which in the 
case of war might be exercised in matters of prize) any ordinary 
Court capable of giving, what can be called technically a judgment 


Judgment 
in nm. 


» Rajah of PiUnpur V. SH Raja Row 
Buchi SiUaya Guru, L. R., 12 I, A,, 16 
[1884]; Snorjomonte Dayee v. Suddanund 
Alohapaiter, 12 I». L. R., 304 [1873], 

^ Musit. Chand Kotr v. ParUth Singh, 
L. R., 15 I. A., 156 (158) [1888], 

" Srimoti Kaviini Debi v. AshUosh 
Moohtijee, L. B., 15 I. A., 159 [1888]. 

^Bnnai-diy. MoHtux, 2 Douff.. 580 
[1781], 

* L. R., 29 Cb. D„ 268 [1885], 

• L. R., 11 Ap. Ca., 541 [1886]. It was 
held approving the decision of the Court 
of Appeal that an unneeesinry finding of 
a Probate Court as to the domicile of a 
testator was not binding upon persons in 
reality not parties to the probate proceed¬ 
ings or properly represented there by the 
testator. In an American case [Brigham 
V. Fayerweather, 140 Mass., 411] it was held 


that a n<c«»sary finding as to the capacity 
of the testator in a probate cause was 
not conclusive in an action between one 
of the parties to the probate cause and 
a third person who held a deed from the 
testator. 

' See an instnictivo note on the subject 
by Mr. Bigelow in the Law Qxiarterly Re- 
new, Vol, ii, 406. The history and position 
of judgments in rem in this country prior 
to the Evidence Act is noticed in the 
Chapter on Judyments in rem, Port II 
Chapter VII. See Yarakalammn v. Anahala 
Naramma, 2 Mad. H. C, R,, 276 [1864]; 
see also Kanhya Lnll v. Rndha Chum, 7 
W. R., 338 [1867]; Jogendro Deh Royhu 
V. Funindro Deb Roykut, 14 M. I. A., 373 
[1871]; Ahmedbhoy v. VuUeebhoy, I. L. R 
6 Bom., 703 [1882]. 

• 14 M. I. A., 873 [1871]. 



LKADIXG PRIXCIPLES, 



Foroijfn 
ju(l<^mcrits in 
pasonmn. 


hi remr This view had been previously taken by Sir Barnes 
Peacock in Kanluja Lall v. Radha Churn^ a case with reference 
to which section 41 of the Evidence Act was framed. 

The subject of judgments in rem is considered further below.* 
For the purposes of the present chapter it is sufficient to state 
that a judgment, order, or decree, in order to operate in rem must 
be a final judgment of a competent Court made in the exercise of 
Probate, Matrimonial, Admiralty or Insolvency Jurisdiction. It 
should, however, be premised that the expression “judgment in 
rem ” is nowhere used in the Evidence Act. 

Foreign judgments in personam^ have frequently been enforced 

by suit in this countr}-, being considered to impose a duty or 

obligation which the Courts are bound to give effect to. The law 

on this subject, with one exception to be noticed hereafter, has 

followed the precedents laid down by the English Courts. The 

English Case-law must therefore be referred to when any new 

point arises for decision. There are, however, enactments relating 

to foreign judgments, the method of enforcing them by suit, and 

the cases in which they may be pleaded as a bar to suits.* In 

addition to the ordinary doctrines of judicata, there are certain 

special rules applicable to foreign judgments which will have to 
be considered. 


Enforceable 
by suit. 


May bo 
pleaded 
in bar. 


The general rales relating to the enforcement of foreign jndg- 

ments are that the judgment must conclusively establish the debt 

and must be final and unalterable in the Court which pronounced 

it before it can operate as res judicata ; and if this is the case the 

judgment cannot be re-examined upon the merits to shew that the 

Court was in error on the facts or the law ; fraud and want of 

jurisdiction, however, are good grounds for impeaching a foreign 
judgment. 


A somewhat different set of rules is applicable where a foreign 
judgment IS pleaded by way of defence to a suit; such a judgment 
may e attacked upon the merits or as disclosing errors in law, as 
well as upon the ground of fraud or as contrary to natural justice.' 


* 7 W. R., 338 [1867], 

• Port n. Chapter VII. See Evidence 
Act, 8. 41, 

• Part n, Chapter VIII, 

* Act XIV of 1882, S3. 2, 12, 13, Exp]. 


U; Evidence Act (I of 1872), ss. 78 
(6), 82, 86. 

* See Act XIV of 1882, s, 13, as amoo'i* 
ed by Act VII of 1888, s. 5, The subject 
is discussed below, Part II, Chapter VlH* 
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From the short foregoing sketch the limits of the sul)jeot may 
be seen. The development of the doctrines of Estoppel in this 
country has followed the course of business, and the conditions of 
lie with which the Courts have to deal, and many new applications 
oi the doctrines have arisen. The law is chiefly Case-law un¬ 
incumbered by frequent Legislative interference. The doctrines 
ot Estoppel as introduced into India have been from the first 
worked with a disregard of pure technicality and with a inew to 
their beneficial application. Codification has grown out of, and 
received shape from, existing Case-law instead of preceding and 
endeavouring to anticipate it. It follows, therefore, that the^sub- 
ject stands clear of history, and the old division adopted in 
English and American text-books may be disregarded as technical 
and obsolete, the subject being treated with regard to its natural 
development. An attempt has been made to arrange the cases 
under each branch of the law, and this method will, it is con¬ 
ceived, conduce to more practical usefulness than the adoption 
of any treatment founded cither upon Jurisprudence or History. 


Treatment nf 
tlio subject. 



PART I. 

MODERN OR EQUITABLE ESTOPPEL. 

CHAPTER I. 

Estoppel by Representation. 

Doctrine of V. Pe€k fl889] has no application—Estoppel defined in relation to ids 

nocent represontations—Estoppel is not a cause of action but a rule of evidence— 
OK Bonxer^t [1891]—Representations—Doctrine of changed situations—Repro- 
mentation must be of existing facts—The same representation may constitute a term 

niay work an estoppel—Xlonerally amotmta to contract or license 
^ conuuct—Effect of representation chiefly to be considered— 

Uassificatiun accordinii to intention—Propositions in Can- v. London and Norths 

liaUiray Co. [1875]—Inference from conduct—Proximate cause—Develop¬ 
ment of the modern doctrine—/*iW<«rd v. Sears [1837]—FrremaTi v, CooZ-e [1848]— 
i^arnt Cluinder Dey v. Oopal Ckunder Lnha [189J]—Eridence Act, s. 115 —Attitude 
of the Indian Courts—f7a;i.9w Mamf/aciuring Co. v. SonvnJmHll ilSSO^—Ounga Sahai 

riMo^ V. Kid^thnan [1883] overruled by the Privy CouncU 

. . ^ny bo estoppel without fraud—Authoritative exposition of the doc- 

tnne of estoppel by representation in Sarat Ckunder Ley's coj^— Classification 
Pnn 1 c cases presented—Active misrepresentation—Illustrations— 

RciLav Co ri883Wr[18871-aw«/ry v. Eastern 
dulf ^^orth-Western Roilway Co. [ 1875 ]-Con- 

7 acquiescence—Inference from conduct—Acquiesconce- 
g y Knowledge of legal rights not tho true criterion—Sometimes the rela¬ 
tion of trust is created. 

^DorJ^™*' . analysing the representations npon which Estoppels are 

nppHration’ to "ecessary to repeat, (and this will keep tho subject 

rlpr^nt^r Controversy which has taken place upon the snbject of 

ti„„. innocent or negligent representations,) that an estoppel does not 

g ri^e to a cause of action, but is a rule of evidence by which 
one party is assisted to relief owing to his opponent being estopped 
rom denying the truth of something which he has said or done. 

c a case the estoppel fills op a gap in the evidence and, by 
preventing either plaintiff or defendant from disputing a particular 
fact alleged, becomes effective, either by furthering the action to a 
snccessful issue, or by annihilating and destroying it.‘ The subject. 


> Line V. Bourene, L. R., 3 Ch.. 

( 28 ) 


82 [1891]. 



CHAP. I.] 


DERRY i’. PEEK. 



therefore, stands clear of the doctrine established by the House of 
lords in Derry v. Peeh,^ that a person is not liable upon a false re¬ 
presentation upon the faith of which another person acts, althouo b 

provitled it is miitle in the 
Wst belief that it is true. The two doctrines are of an entirely 

ifferent nature, and it will be seen that a party to a suit may he 

es opped by reason of conduct to which no suspicion of fraud 

aUaches, the Courts looking rather to the position of the party 

affected by the representation than to the motives or intentions of 
the party making the representation.^ 

The position of estoppels in relation to innocent representations^ Low „ Boa- 
IS very clearly defined in the recent case of Low v. Bouverie^^^ where 
Lord Justice Kay points out that, since Freeman v. Coohe^ it has 
been recognised that a statement made by a man with the indention 
that It should be acted upon, and which is acted upon accordin.- 
y, IS binding upon him, so that he is precluded from contesting H, 
truth, although It was not fraudulently made ; and the Ld 
Justice gives the result of the authorities as follows 

in Courts atoppo, 

Equity in certain cases to enforce a personal demand a<rainst ? 
one who made an untrue representation upon which he knevv that 
the person to whom it was made intended to act, if such person did 
act upon the faith of it and suffered loss by so actino-. 


*L. R., 14 Ap. Ca., 337 [1889J. 

* Sarat Chunder Dey v. Qopal ChitmUr 
Laka, h. R., 19 I. A., 203; I. L. R., 20 Calc., 
296 [1892]. 

® Derry y. Peek has recently boon explain¬ 
ed in the Court of Appeal in Angus v. Cli/- 
fordy L, R., ’91, 2 Ch., 449, and in Lom 
V. BoiiverU above cited. In the latter 
case Bowen, L. J., observed [L. R., ’9], 3 
Ch., 105] : “ As to Derry y. Peek, I think, 
as we have already had reason more than 
once to explain, it decides two things, and 
two things only. First, the point of Com- 
mon Law required no elaboration, namely, 
the point that an action for doceit or fraud, 
properly so-called, would only lie at law for 
a fraudulent misrepresentation—a fraudu¬ 
lent allegation that a fact existed which 
did not exist, in the truth of which repro- 
Bontation the person making it had no 
genuine or honest belief. That was the rule 


at CommaD Law. But Derrg y. <io- 
cdos ; secoudly, that fa casus such as those 
of which that case was an instanco, there is 
no duty eiiforeeahle at law to he careful in 
the representation which is made. Negli¬ 
gent misrepresentation does not certainly 
amount to deceit, and negligent misrepre¬ 
sentation can only am'^unt to a cause of 
action if there exist a duty to bo careful— 
not to give information except after careful 
enquiry. In Derry y. p,ek, the House of 
Lords considered that the circumstances 
raised no such duty. It is hardly neces- 
sai-y to point out that if the duty is assumed 
to exist, there must be a remedy for its 

non-porformonce.But Detry y. Peek 

leaves, as [Lord Justice LindloyJ has sold, 
alto;:other untouched, first of all tho case of 
warranty; and secondly, cases of estoppel ” 

* L. R., ’91, 3 Ch., 82 (111-113). 

* 2 Ex., 654 [1348]. 
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“ 2. This was readily done where the representation was frau¬ 
dulently made, in which case an action of deceit would lie at 
law. 

“ 3. Relief will also be given at Law and in Equity, even though 
the representation was innocently made without fraud, in all cases 
where the suit will be etfective if the defendant is estopped from 
denying the truth of his representation. 

“ 4. Where there is no estoppel, an innocent misrepresentation 
will not support an action at law for damages occasioned thereby. 

“ 5. Estoppel is efFective where an action must succeed or fail 
it the defendant or plaintiff is prevented from disputing a parti¬ 
cular fact alleged : for example, if an assign of A sues A’s trustee 
to recover the fund assigned, and the trustee is prevented from 
denying its existence in his hands ; or at law, if the assign of a debt 
should sue the alleged debtor, and he was prevented from denying 
that the debt was due. Or in the converse case, an estoppel may be 
a defence ; as if a joint-stock company were to sue a shareholder 
tor calls, and they were estopped from denying that the shares were 
paid up, their action would fail. It is obvious that this rule does 
not apply to an action for deceit. In such an action the plaintiff 
relies, not on the truth of the statement, but upon its falsehood ; and 
ho is bound to prove not only that the representation was untrue, 
but also that it was made fraudulently. 

‘ 6. I am not satisfied that relief in the nature of a personal 
demand against the defendant has been given in Equity in cases 

which did not involve fraud, or to which this doctrine of estoppel 
would not apply.” 

^ Lord Justice Lindley^ said “ But estoppel 

acji^on buta IS not a cause of action—it is a rule of evidence which precludes 
ovidougc. a person from denying the truth of some statement previously 

made by himself;” and Lord Justice Bowen added® “But we 
must be guarded in the way in which wo understand the remedy 
when there is an estoppel. Estoppel is only a rule of evidence ; 
you cannot found an action upon estoppel. Estoppel is only im¬ 
portant as being one step in the progress towards reUef on the 
hypothesis that the defendant is estopped from denying the truth 
of something which he has said.” 


‘ h R., '91, 3 Cb., 101. 


* 2h., 105. 
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kmds of Representations .vl.ioh u.ay u.nount to a„ o.toppel 

has been seen that ropreseutotions may operate either tis part 
ItoppeTi S>>neral law of 

r"’ f Louisiana v. First National Bank of aVetr Doctrino 

O^Uans, Lord Solborne, L. C., describes the foundation of the 

“ TheT 1 representation^ as follows : 

he foundatton of that doctrine, which is a very important one, 

rlrd? r ^ if 

a man deahng with another for value makes sUvtements to him as 
0 extstmg facts, which being stated would affect the contract, and 
without reliance upon which, or without the statement of which 
the party would not enter into the contract, and which beinJ 
otherwise than as they were stated, would leave the situation after 
the contract different from what it would have been if the repre¬ 
sentations had not been made ; then the person niakin.. those 
representations shall, so far as the powers of a Court of^Enuity 
extend be treated as if the representations were true, and shall be 

compelled to make them good. But those must be representations 
coucernmg existing facts.”* ^ ^«Drauons 

Xlie lino between contract aiij estonnpl iytixt ra i i 
plained by saying that “most of the cases . when Tooked 1““““ 

-- -- _ iv^uivcu ac, lurty consti^ 


^ * It soojBS to me that ovory representa* 
tion, false when made or falsified by the 

in one of three ways 
if it is to produce any legal consequences. 
First, it may bo a term in a contract, in 
which case its falsity will, according to 
circumstiinces, either render the contract 
voidable or render the person making the 
representation liable either to damages or 


__ tuto a term in 

presentations amounting to an estoppel. A nmy^^vork all'* 
false pretence by which money is obbiined 
w an instance of a representation amount¬ 
ing to a enmo"-;,.,. Stephen. J., in Alder. 

[1880]. ^ 

[1873^ ^ 352 (300, 

“ It is a doctrine not confined to cases 


to a decree that ho or his representatives in e<iuity but ono° ^ 

shall give effect to the 1 V prevails at law 


shall give effect to the reprosontotion. 
Secondly, it may operate as an estoppel 
preventing the person making the rooro 


=.nu.ti»a from donj.ug iu truth, «o ag,^„ot 6 H. L. Co!; [[ «; 


poraons whose conduct has been influenced 
hy it. Thirdly, it may amount to a cri¬ 
minal offence. The common case of a 
warranty U an instance of a roprosonhition 
forming part of a contract. Puittrd v. 
Scan [6 A. & E., 469 (1837)], and many 
other well-known cases are instances of ro- 


also ; and there are, in fact, more cases 
upon the subject at law than in equity 

Tu V'i V. Mn,u,j, 


In Hojnartiin Bose v. Universal Life 
Assurance Co.. I. L. R., 7 Calc., 594 [1881], 
It was hold that Section 115 of the Evidence 
Act refers to belief in a fact and not in a 
proposition of law. Cf. Guudtim Venkn. 
(asami v. Chinuam, 5 Mad. U. C. R., Ifle 
[1870J; a curious case, 
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Representa¬ 
tion must bo 
ns to existing 
facts 



if they do not absolutely amount to contract^ come uncommonly 
near it/'* In equity a representation may be so made as to 
constitute the ground of a contract. Where a person makes a 
representation of what he says he has done, or of some existing 
tact, as an inducement for other persons to act upon it and they 
do so act, equity will bind him by such representation treating it 
as a contract.*"* In this case an estoppel is available when the ques¬ 
tion arises as to what evidence is necessary to further or defeat 
the contentions of the parties. “ One and the same statement 
may well be a deceit, and a breach of contract, and capable of 
operating as an estoppel.”^ Or if the representation does not 
amount to a contract, it may still give rise to an estoppel. 

But the doctrine of estoppel by representation only applies 

to representations as to some state of facts alleged to be at 

the time actually in existence, and not to promises de futu.ro 

which, if binding at all, must generally be binding as con¬ 
tracts.* 


and gencinlly 
amount to an 
agreement or 
license. 


In most cases in which the doctrine in Pickard v. Sears ® has 
been applied, the representation is such as to amount to the 


» BrwonlU V. Campbell, L. R., 5 Ap. 
Ca., 952 [1880], ptn- Lord Blackburn. See 
Pollock on Contract, 5th ed., Appendix, 
Note K. In Low v. Boia-erie, Lindloy, L. 
J., observes; “As pointed out by Lord 
Blackburn, in DrownlU v. Campbell, the line 
between fraud and warranty is often very 
narrow, and the same observation is true 
of the lino between warranty and estoppel. 
Narrow, however, as the line often is the 
three words denote fundamentally different 
legal conceptions which must not bo con¬ 
founded.” L. R., -91 3 Ch., 102. 

» Maunsell v. Hedges White, 4 H. L. Ca 
1039 (1055) [1854], per Lord Cranworth. 

• Pollock on Contract, 5th ed., 506 

♦PcrSelbome, C, in MaddUon v. Al- 
dereon, L. R., 8 Ap. Ca., 467 (473): “Be¬ 
sides these there is a class of faUe represen¬ 
tations which have no legal effect. These 
are cases in which a person excites expec¬ 
tations which he does not fulfil, os for 
instonce, where a person leads another to 
believe that ho intends to make him his 
heir, and then leaves his property awav 
from him. Though such conduct may 
inflict greater loss on the sufferer than 


almost any breach of contract, and may 
involve greater moral guilt than many com¬ 
mon frauds, it involves no legal conse- 
f'tucncos, unless the person making the 
representation not only excites the expec¬ 
tation that it will be fulfilled, but legally 
binds himself to fulfil it, in which case he 
must, as it seems to mo, contract to fulfil 
it. It will, I think, bo found that all the 
difficulties of the subject may be solved by 
keeping in mind this classification (see note 
3 at p. 31) of the different classes of false 
representations”— per Stephen, J., xnAldH'- 
son V. Maddison, L. R., 5 Ex. D., 293 (296). 
See McEvoy v. The Drogheda Harhonr 
Commissionerg, 16 W. R. (English), 34 [18673» 
Ciiizeni Bank of Louisiana v. First Fo’ 
tional Bark of New Orleans, L. R.» ® 

I. A., 352 [1873] ; Jorden v. Money, 5 
L. C., 185 (213, 4, 5) [1854]; Mills v. Fox, 
L. R., 37 Ch. D., 153 [1887], PoUock on 
Contract, Appendix, Not© K. QopeeLall^' 
MxtssU Sree Ckundrouolee Bukojee, 19 W. R.> 
12 (13) [1873] ; Rainarain Bose v. Univers^ 
^ife Assurance Co,, I. L. R-, 7 Calc., 5*” 
[1881]. 

* 6 A. & E., 469 [1837]. 
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contract or license of the party making it/ an,l the party availing 
mself of the estoppel acquires a right or title theroby a-niinst 

shLw It tbaUhcrc E-i, 

Should be privity between the parties, that is to sav, an estonnel is 

»% ™n.bi. ,u. ,1. ... 

claiming under them,® and estoppels must also bo mutual*. 

the rule is generally stated with reference to the conduct of the e..,,, ,, 
person making the representation. “If any person by actinl™”''"'*’*- 
expressions so conducts himself that another may reasonably infer 
he existence of an agreement or license, whether the party intends 
that he should do so or not, it has the effect that the party iisiim 
he language or so conducting himself cannot afterwards gainsay 
the reasonable inference to be drawn from his words or conduct.”®' 

Representations in connection with estoppel have generally been Eiroct of 
c assified according to the intention or motive of the person 1’™*“"*"*'“" 's 
niaking them. A person may be prevented from denyim. a cei- 
tain state of facts if he has made either a fraudulent misrepresent¬ 
ation, or made a false statement without fraud but negligently, or 


* Ptr Pnrke, B., in Frttmnn v. Coc*I-e, 2 
Ex„ 654 [1848]: “No doubt unless the 
representation amounts to an agreement or 
Hcenso or is understood by the party to 
whom it is made as amounting to that, 
the rule would not apply.” Comith v. 
Abimjton, 4 H. & N., 555 [1859). “ If you 
choose to say, and to say without enquiry, 
*I warrant that,’ that is a contract. If 
you say, ‘I know it,’ and if you say that in 
order to sixvo the trouble of inquiring, that 
18 a false representation—you are saying 
whnt is false, to induce them to act upon 
it.” lU-owolUy. Comphdl, L. R., 5 Ap. Ca., 
953 [1880]. Per Lord Blackburn : “ Estop- 
pel only applies to a contract infer p,tries, 
and it is not competent to parties to estop 

themselves or anybody else in the faco of 

an Act of Parliament "—per Bacon, V. C 
f '"row's case, L. R., 14 Ch. D., 432(441) 

llooOj* 

■ /^er Cotton, L. J., in St'mni v. Anv/o- 

U876]. A matter which is r« infer alios 
ada cannot operate as an estoppel. The 
V««n V, AmUrgaU dc. Co., 1 El. & B., 372 
0, E 


[1853], In Board v. Board, L. R,, 9 Q. B. 
48 [1873], R A, a tenant by the curtesy’ 
having nothing to devise, made a will, 
lca\ing the property to R for life, with 
remainder to W in fee. R entered as 
devisee and lot the defendant into po.sso.«®. 
sion. The plaintiff, the assignee of W, 
brought an ojoetment. The Court of 
Queen's Bench hold that the defendant 
being privy in estate to R, who claimed 
under the will, was subject to all the estop- 
pels which would have estopped R, .and 
could not say that the will was void and 
that, the heir-at-law being barred, U hud 
accpiired the fee by twenty years’ undis- 
turbed pos3c.s.sion. “ It is contrary to tlio 
law of estoppel,” said Blackburn, J., “ that 
ho who has obtained possesion under and 
in furtherance of the title of a devisor 
should say that such title is defective.”— 
See Itanga Ran v. Bhavnynmmi, I. L. R. 
17 Mad., 473 [1894]; Syud Ameer Ali v. 
Syef Ali, 5 W. R., 289 [IS6GJ. 

^ Spencer v. Williams, L. R , 2 P. A M., 
230 (237) [1871] ; Heane v. Roi/ers, 9 B. & C 
577 (586) [1829]. 

* ComisK V, Ahingfon, 4 IJ. A N., 555 
(556) [1859). 


3 



ESTOPPEL BY REPRESENTATION. 



[part I. 


lias made a false representation without fraud or negligence.^ 
But it appears to be more correct to say that the determining 
element in all such cases is not the motive with which the repre¬ 
sentation was made, or the state of knowledge of the party 
making it, but the effect of the representation as having caused 
another person to act on the faith of it.^ 

Classification Representations in connection with estoppel may, for the pur- 

accortliiig to «' ii • t ... ^ * '' , . . i. 

intention, poses 01 tliis discussioii, be classified according to the (ff) deli¬ 
berate representation with knowledge of its falsehood of the party 
making the representation ; (/;) conduct of culpable negligence ot 
the party making the representation ; {e) indifference or acquiesc¬ 
ence of the party making the representation.® 

rnTwr^'^Tho propositions laid down in Carr v. The London and North- 

ff AvTsto?lI Railxoay Co.* may be reduced to the above classification. 

Spropositions may be paraphrased shortly as follows :— 

tlo/5]. Active A 1 1 1 . 

n‘>sre- A, by words or conduct, wilfully endeavours to cause B to be- 

presontntion. i* • 

lieve in a certain state of facts which A knows to be false. Then 

it B believes in that state of things and acts upon his belief, 

A having knowingly made a false sbitement, is estopped from 

averring afterwards that such a state of things did not in fact 
exist.® 


culpable nV'li by conduct of Culpable negligence calculated to lead B into 

genco. '■ the belief of a certain state of facts, causes B to so believe and 


• Per Brett, M. R., in Seioii v. 

L. R., 19Q. B. D., 70[18S7], 

• Saral Chaudtr Dey v. Ooixil Chitnder 
Lnha, L. R., 191. A., 203; I. L. R., 20 Cnlc,, 
296 [1892]. 

• If a person makes to another, cither 
in express terms or by conduct, a matorinl 
or definite statement of fact which is false, 
intending that person to roly on it, and ho 
does roly on it, and is thereby damaged, 
then the person miking the statement is 
liable to make compensation to the person 
to whom it is mado : («) if it is ftilsQ to the 
knowledge of the person making it; (6) 
if it is untrue in fact and made recklessly • 
(c) if it is untnm in fact and not believed 
to be true, or believed to be true without 
any reasonable grounds. See the remarks 
of Lopes, L, J., in Peek v. Derry, L R 
37 Ch, D., 511 (585) [1887], ns to - misro*- 
presontations fraudulent in contemplation 

of law." 


* “Estoppels may arise, on variousgrounds, 
all of which the judgment in Carr, v, TAs 
London and iVorfA-lVetfem Ratlipay Co. 
[L. R., 10 C. P., 307] endeavours to state, 
and each of tho grounds on which an 
toppol may arise, there stated, is intend© 
to bo indepondont and ©xclusiv© of the 
others. An estoppel doos not in it®el 
give a cause of action ; it prevents a person 
from denying a certain state of facts. Ono 
grotmd of estoppel is whero a man makes 
a fraudulent representation, and another 
mnn nets upon it to his detriment. An* 
other may be where a man makes a f**®® 
statement negligently, though withou 
fraud, and another man acts upon it. An 
there may bo circumstances under wbic , 
whore a misrepresentation is mado withou 
fraud and without nogligonce, there niay 
bo an estoppel.’* Per Brett, M, 

Seton V. Lja/one, L. R., 19 Q. B. D.. 6® b 

• ProposiUonl, L. R., 10 C. P., ntP* 
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If cl*']’,"’''"'';- 

culpable neghpneo o„ A’, part being the proxi.nato cause of 
tn 1 1 ^I'ciiril aftorwai-Js, as against B 

to show that the state of facts referred to ,lid not exist > 
f wo propositions remain to be classiHe.l under the third head. „r 

, uHei in express terms or Uy conduct, makes a nmre^enf-u 
>>! *?xistence of a certain state of facts which he 

-Aer dues not believe to he true or has no positive heliet"ilhe: 

wav' If lio intends it to be acted upon in a certain J^ciin sua'c Jf 

jaj. B does so act to his damage in that belief. Then A is ‘ 
ppc from denying the existence of that state of facts.* 

cond Tf freasonable man would take his 

to he I representation of facts intended 

to be acted on m a particular way. B does so act in that belief 

rX«r- ^ "-ore as 

cannot properly be characterised as misrepresentations at all 

vheio the conduct of one party has led another to draw certain’ 
nerences and to act upon such inferences. “If a party 

la.,uo,e which, m the ordinary course of business and tL gLera 

he cannot afterwards say he is not bound, if another, so under¬ 
standing it, has acted upon it.”* And where a person has con- 
noted hmsdf so ns to mi.slead another, he cannot gainsay the 
reasonable inference to be drawn from his conduct ^ 

G^^at tZTTTVT ■ ... 

In the latter ease the Master of the Rolls qualified the expression 
proximate m the proposition as to negligence, explaining that 
expression to mean ‘ real,’ and his opinion was concurred in by 

I roponition 4, at p, 318 of tho report, * /Vr Polioek C n in f '/ 

* Proposition 2, at I) 317 ,Z ,\, Conmh v. 

» Proposition 3. at p. 317 

296 [18921’ ^ tI8S3J. 

* L. P.. 19 Q. a D., 68 [1887], 
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Lopes, L. J. The remarks of Brett, M. R., which are of historical 
importance, are quoted in the foot-note.^ 


I)cvflo|imcnt 
of tbu modern 
doctriuii. 


Pickard 
Sears [1837], 


As before stated this classification does not greatly assist the 
elucidation of the subject, but the analysis of the doctrine of 
estoppel has generally started with the question of intention or 
motive ; hence, most of the authoritative definitions or descrip¬ 
tions have proceeded upon that basis. In subsequent chapters an 
attempt will be made to shew the application of the doctrine in 
the various branches of the law in India, having regard to the 
poaiilon of the party affected. At present, however, it is neces¬ 
sary to trace the growth of the rule in equity, and to illustrate its 
application, anJ to present the main features of the subject. 

The case of Pickard v. Sears'^ is described by Mr. Bigelow as 
bearing the same relation to estoppel in pais as the Duchess of 


• “Before framing tlio propositions in 
Can’ V. TA« Lon (oh njuf ^orth.-Wcjiterii 
RaUicay C'o. [L. R., 10 C. P., 307], I had 
roferre<l, I think, to nearly all the c ises 
on tho Hubjcct, and sought to derive from 
njom tho different propositions relating to 
tho law of estoppel. Tho word ‘ proximate’ 
was taken from tho judginout in Stcan ▼. 
North British Australasian Co, [‘2U. & C., 
175 (1863)]. In that case Mcllor, J., said 
that tho question was what was tho cul* 
pablo condvict which had boon tho proxi¬ 
mate cause that tho defendant had re¬ 
gistered a forged transfer as genuine ; and 
that tho false representation was that of 
tho broker and not of tho plaintiff, and tho 
proximate cause which induced the com¬ 
pany to alter their position to their pre¬ 
judice was the fraudulent and felonious 
conduct of the broker and not tho negli- 
gonco of the plaintiff. In the same case 
Blackburn, J., said : “ What I consider tho 
fallacy of my Brother Wilde’s judgment is 
this : he lays down the rule in general 
terms ‘ that if one has led others into the 
belief of a certain state of facts by conduct 
of culpable neiligonco calculated to havo 
that result, and they havo acted on that 
^hef to their prejudice, ho shall not bo 
hoard afterwards as against such persons 
to shew that state of facts did not exist ’ 
This is very nearly right, but in my opinion 
not quite ; os he omits to qualify it by 
saying that the neglect mast bo in tho 
transaction itself, and bo the proximate 


cause of tho loading of tho party into that 
mistake,” It was on tho strength of these 
ohsorvations that 1 put tlm word ‘ proxi¬ 
mate’ into tho proposition which I have 
quoted. I think it is clear on reference 
to tho facts of Sica» v. North Brili^f^ 


Australasian Co. [2 H. & C., 175], that the 
word * proximate ’ was there used as mean¬ 
ing the ‘ real cause.’ It was no doubt true, 
in that cose that there hnd been negligent 
conduct by the plaintiff which was in one 
sense a cause, but was not tho real cause, 
of tho defend'^nt’s action, because it would 
havo had no effect unless there bad 
vened tho fraudulent and felonious «ct 
tho broker. Tho moaning road by the 
light of these facts is clear onouiih, but 
think I should prefer to insert in tho 
position tho word * real/ instead »*f t o 
word ‘ proximate * ” [per Brett, M. R», ® 
pp. 70, 71]. In the nbovo remarks liopes, 
L. J, concurred. Fry, h. however, 
doubted, “ I wUI not attempt 
paraphrase of tho word ‘proximate. ® 
doctrine of causation involves much d 
culty in philosophy as in law; . 

do not feel sure that the term ‘ re 
any more free from difficulty than 
term ‘ proximate’ ” (per Fry, L. ® 


»6 A. & E., 469 [18371- 
Oretnish, 11 C. B. [N. S.], 229 [1861], Erl » 
C.J., states that tho doctrine is two 
tltreo conturios oarlior. But its acoura 
definition is extremely recent. 
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Ktnffston’s case does to ostoppol by record 

•f w t., j, 

it ■ p“"ii«T 

l>ad remained in ' Metcalfe, wbo 

tion i^ 7 J ““’'O’wg on hi. trade nntil tlie oxecn 

i^new h" the sa 7 '’""" "’“■''S-S-, after he 

«».d a. Zgizni ".*:: t 

S"S, dTZ‘‘ '”''• “ ■'■* *"■'» 

the plaintiff obta'inld TTerdict^” ^'7 b"*' Denman, C.J., 

.b«„d , tt, . “e^ 

-rr^rr:L‘‘; -r 

r zrz. 

classical. oeseryat.ons wh.ch have now become 

Much doubt,” said the learned Obiof T *• 
entertained whether these acts of the plaintiff 7 Statcmeai of 

«d a. jLt; 1 rr;:s 

ovideuco of the goods not being bis, in the senTe S f ^ ^ 

.|.™v a«....«a.. :i't:Zi.tdZTr,t« 

that they were not his TTia fJUt. i • , ^ proof 

the property could only be divested b^S Trlle'of'^-'f 
specific act was even surmised. ^ ^ ^ «f which no 

conduct ol ‘;7 Ither‘to^’blllrvl the 7 xi’tf 

certain state of things, and induces him to 1 on 7 ,“ f “ 

.18 to alter his own previous position, the former is concliided'fr 

• 0 a & c., 577 (580) [1829], ^ [1 I'n'"’''49 ^8-0" 
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any of those formalities that throw technical difficulties in the 
way of legal evidence. And we think his conduct, in standing 
by and giving a kind of sanction to the proceedings under the 
execution, was a fact of such a nature, that the opinion of the 
jury ought, in conformity to Heane v. Rogers^ and Graves v. 
to have been taken, whether he had not, in point of fact, ceased 
to be the owner.” The rule for a new trial was accordingly made 
absolute. 


Freeman v. 
Cooke [1S48]. 


Subsequently, in the case of Freeman v, Cooke? Parke, B-, 
explained the rule in Pickard v. Sears^ as follows : “That rule, 
said the learned Baron, “ was founded on previous authorities, and 
has been acted upon in some cases since. The principle is stated 
more broadly by Lord Denman in the case of Gregg v. Wells? 
The proposition contained in the rule itself, as above laid down in 
the case of Pickard v. Sears, must be considered as established. 
By the term ‘ wilfullg? however, in that rule, we must under¬ 
stand, it not that the party represents that to be true which he 
knows to be untrue, at least, that be means his representation to 


* “Ttioro is no doubt that tho express 
admissions of a party to the suit, or ad¬ 
missions implied from his conduct, are 
evidence, and strooi' evidence, ai'ainst 
him ; hut we think that ho is at liberty to 
prove that such admissions were mistaken 
or were untrue, and is not estopped or 
concluded by them, unless another pei-son 
has been induced by them to alter his con¬ 
dition ; in such a case the party is estopped 
from disputing their truth with respect to 
that person (and those claiming under 
him), and that transaction ; but as to third 


parties ho is not bound. It is a well estab¬ 
lished rule of law, that estoppels bind 
parties and privies, not strangers. Co. Lit. 
852a, Com. Dig. Estoppel (C).”—per B.ay. 

loy, J., in ITea/ie v. Hoffer.^, 9 B. & C. 577 
(586) [1829]. 


• A receipt is an admisfion only and 
the general rule is that an admission, 
though evidence against the person who 
made it and those claiming under him, is 
not emdusire evidence, except as to the 
person who may havo been induced by it 
to alter his condition [neane v Rogers (9 B. 
& C., 577), and other cases, were then 
«t€d]. A receipt may therefore be con¬ 
tradicted or explained ; and there is no 


case to oin* knowledge, in which a receipt 
upon a negotiable instrument has boon con¬ 
sidered to bo an exception to tho goneml 
rule.” Per Tenterdcn, C.J., in Ornvts 
Ken, S B. & Ad., 813 (318) note («) [1^32). 

® 2 Ex. Rep., 654 [1848]. “ The rule as 
explained in Fi'eeman. t. Cooke takes in a 
the important commerciid cases, in whi^ 
a representation is made, not wilfully 
any bail sense of the word, not nutloonirao, 
or with intent to defraud or deceive, but 
so far wilfully that the party making th® 
representation on which the other acts 
means it to bo acted upon in that way 
per Crompton, J., in Howard v. Sadsos 
[2 E. & IK, 1 (1853)]. 

^6A. AE., 474. 

» ''Pickard V. Sears*' says Denman, C.J-. 
“ was in my mind at tho time of the tria» 
and tho principle of that case may ® 
stated even more broadly than it is there 
laid down. A person who Diligently at 
culpably stands by and allows another 
contract on tho faith and understandii 
of a fact which he can contradict, cann 
afterwards dispute that fact in an Mt*®® 
against the person whom be has hiois® 
assisted in deceiving.” Qrtgg 
A. & E., 90 (97) [1839]. 
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be acted upon, and that it is acted upon accordingly ; and it’, 

whateA’er a man’s real intention may be, he so conducts himselt 

that a reasonable man would take the representation to be true, 

and believe that it was meant that ho should act upon it, and did 

act upon it as true, the party making the representation would be 

equally precluded from contesting its truth ; and conduct, bv 

negligence or omission, where there is a duty cast upon a person 

by usage of trade or otherwise, to disclose the truth, may often 

have the same effect. As for instance, a retiring partner oinittin g Case i»f retir- 

O i ^ ' t 

to inform his customers of the fact, in the usual mode, that the 
continuing partners were no longer authorised to act as his agents, 
is bound by all conti'acts made by them with third persons, on the 
faith of their being so authorised. ... In truth, in most 
cases in which the doctrine in Pickard v. Sears is to he applied, 
the representation is such as to amount to the contract or license 
of the party making it.” 

A most forcible exposition of the application in this country of Sarat Chundei 
the rule of estoppel by representation is to be found in the recent Chmidei- 
case of Sarat Ghunder De;/ v. Gofxd Chunder Laha^ in the Privv 
Council. The question wliich arose for decision was as to whether 
the plaintiff, claiming as purchaser from Ahmed Ali and llalii- 
munnessa, the heirs of one Umed Ali Shah Ostagur, was affected 
by an estoppel in consequence of the actings or representations 
of either of his vendors. It appeared that Arju Bibi, the widow 
of Umed Ali, claiming to hold under a hiha granted to her during 
her husband’s lifetime, mortgaged the property after his death to 
one Kalimuddin, and the defendant’s predecessors in title purchased 


* L.U., 19 I. A.,-J03; 1. L. U. *20 Calc., 293 
[1892]. A very similar ca-so, Siied Xunrl 
S/i«> S'llini, L. 11., 19 I. A., 221 
[1892], in the .s.aiiio volumo, is an illustra¬ 
tion of conduct not sufficient to raise an 
ostop}io1. Tho plaintiff's vendor had oxo- 
outod a dcod of saio os general mokhtar, 
executor, and adopted son of tho widow, 
making a general renunciation of his title 
os mokhtar, but had, after tho widow’s 
death, derived title from the next rever¬ 
sionary heir of tho la.st full owner (the 
husband of tho widow). The Judicial Com- 
mitteu hc1<) tliat the fair construction of 
the deed was that the vendor as agent fur 


tho widow was only .selling what his pnn* 
cip:d had power to sell, that there was no 
rcprescnt;itioii that tho vendor was selling 
on his own account, and that the plaintiff 
Was not estopjieil from suing, as he <Ud not 
deny the truth of any fact rcprc.sontod in 
the deed. Nor was Section 48 of tho 
Transfer of Property Act (IV of lSS2j 
applicable, since tho plaintiff’s vendor did 
not represent that ho Wiis authori.sed to 
transfer, nor did ho profess to transfer, 
any o’her interest than that of tho willow. 
See Hinujit lOui v. Jiluti-aiianiml, I. L. It., 17 
Mad., 473 (475) [1894]. 




Concluct mis- 
iriff an estop* 
pel. 
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at the execution-sale. As regards Rahimnnnessa, their Lord- 
ships held that no case of estoppel was presented against her by 
reason of representations, acts, or omissions on her part, and that 
to the extent ot her interest, the claim of the plaintiff to posses¬ 
sion must be allowed. 

But in regard to Ahmed the Judicial Committee were of opinion 
that a very different state of facts had been proved. “The facts,” 
observed their Lordships, “ as appearing on the face of the mort¬ 
gage itselt are, not that, Ahmed was a witness to the execution of 
the deed, tor the witnesses were other persons, but that he really 
represented his mother in the whole transaction. Ho acted with 
ftfoonJii Golam Hossein as ammokhtar on her behalf under a 
power-ot-attorney authorising him to do so; he signed the mort¬ 
gage on her behalt and in her name ; and he and Golam Hossein 
received the money advanced by Kalimuddin, as appears from the 
official certificate by the Sub-Registrar endorsed on the deed. 

Tlieir Lordships arc very clearly of opinion that these actings 
on the part ot Ahmed create an estoppel against him, or any one 
claiming in his right, from disputing the title of Arju Bibi to grant 
the moitgage to Kalimuddin. The}" amounted to a distinct declara¬ 
tion by him to the lender that the luha in favour of Arju Bibi 
^vas a valid deed, or in any view, that if the document was open 
to legal objecHons, Ahmed as the person entitled to challenge the 
* eed waiveil his right to do so, and consented for his interest to 
represent and to hold the hiha as valid, and consequently as giving 
a e^a right to Arju Bibi as the proprietor to grant the mortgage. 

here was a distinct representation by Ahmed professing to act 
as his mother’s attorney, that she was owner in possession having 
a good title to create a valid mortgage affecting the lands. It is, 

fE L opinion, impossible to take any other view of 

e ec o ® conduct in the whole transaction, and parti¬ 

cularly his signing the mortgage and taking payment of the 

equally clear that the transaction was concluded 
n the footing of that representation, and that the creditor was 
thereby rnduced to lend the money on the seenrity of the mort- 
gage It has been frequently said, in cases of this class, that the 

enquiry into the validity of such a title 
ju 1 t e borrower, here possessed, and the observation 
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applies with peat force in this case, in which the hiha was granted 
wi lont consideration, and, as the least enquiry would have shown, 
wi hout any possession having followed on it. But enquiry, or 
indeed any anxiety as to the title of Arju Bibi to grant the mort¬ 
gage as proprietor in virtue of the hiha in her favour, was made 
qni e unnecessary by the representation and conduct of Ahmed, 
w io was (so far as his share of the [iroperty was concerned) tlie 
so e person haAung a title or interest to challenge the validity of 

hiins Vf"’ mortgage which ho 

himself signed and delivered in exchange for the money paid to 

In this state of the facts the terms of Section 115 of the Evi¬ 
dence Act directly apply to the case ; for Abmed, having by his 
ots and the declaration which his acts involved, intentionally caused 
the ender to believe that Arju Bibi as proprietor under the hiha was 
entitled to grant the mortgage, neither he nor his representative the 
plaintiff can be allowed to deny the truth of what was thereby 
represented, believed, and acted on.” ^ 

Ev!iLctA“cT'f°‘’w, ^‘“‘ed in the E>,„e„co Ac 

^Uvidence Act .> When one person has, by his declaration, act" 

belie?raTb- ’ permitted another person to 

heve thing to be true and to act upon such belief, neither he 

no his repesent.at.ve shall be allowed, in .any suit or proceedinrr 

trurTf tCrtVto deny the 
rule to the oaserof a tTnan^a^r 

exchange, and a bailee. The definition is not to bo regarded as an 
xh..ust.vc one, or as laying down a different rule* to that which 

other e ^ 

other cases, lu addition to those expressly contemplated by the 
Evidence Act, m which the principle of estoppel by representation 

Ind... C,!., .. J 

• Act I of 1872 R 115 ~ ~~ 

• Ckuna:. V CHu,.kr 
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Nranu- 

fa<-tMnii;; (‘o. 
»>. S'junijmull 


In Bht/ro Butt v, Musst. Lekhranee Koer^ Paul, J., said :—“The 
Courts are governed by a law of far wider application than tho 
doctrine of estoppel, that is to say, principles of justice, equity 
and good conscience. This very principle obliges the Court to 
look to tho conduct ot the party who seeks redress. ” 

In the Gamjes Manufacturing Co. v. SourujmuW it was con¬ 
tended that Sections 115 to 117 of tho Evidence Act contained 
the only rules of estoppel now intended to be in force in British 
India ; that those rules are treated by the Act as rules of 
e\idence ; and that by Section 2 of the Act, all rules of evidence 
aie lepealed, except those which tho Act contains. If this 


argument were well founded,” said Garth, C.J., “the conse¬ 
quences would indeed be serious. The Courts here would be 
debarred from entertaining any questions in the nature of estoppel 
which did not come within the scope of Sections 115 to 117, 
however important those questions might be to the due administra¬ 
tion of the law. The fallacy of the argument is in supposing that 
all rules of estoppel are also rules of evidence. The enactment is, 


no doubt, in one sense a rule of evidence. It is founded upon the 
well-known doctrine laid down in Pickard v. Sears, and other 
cases. In such a case the rule of estoppel becomes so far a rule 
of evidence, that evidence is not admissible to disprove the fact or 
state of circumstances that was represented to exist. But ‘estop¬ 
pels,^ in the sense in which the term is used in English legal phra¬ 
seology, are matters of infinite variety, and are by no means con¬ 
fined to the subjects dealt with in Chapter VIII of the Evidence 
Act. A man may bo estopped, not only from giving particular 
evidence, but from doing acts, or relying upon any particular 
arpments or contention, which the rules of equity and good con¬ 
science prevent his using against his opponent.^ A large number 
^ cases of this kind will be found collected in the notes to Doe v. 
Oliver,^ and, whatever th e true meaning of Section 2 ofj^ 

KamalaOuimmal [7 aiXiTcT. 
.marKs ot the same learned _i *y^nt 


- , -- V, Jssttr 

tkaiuUr lind, Jur. N. S., 26d 

[1806]. 

* I. L. R., 0 Calc., 6*59 [1830]. lu Janaki 


* This last remark does not appear 
supported by authority. 

^ 2 Siu. L, Ca,, 8th od., 775, 
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Evidenco Act may bo, as regards estoppels which prevent persons 
trora giymg evidence, wo are clearly of opinion that it does not 
debar the plaintiffs in this case from availing themselves of their 
present contention against the defendants.” 

A less liberal view of the section was taken by the Allahabad Sni.,,- 
High Court m Ganffa Sahai v. Him S!nr,h' and by a Full Bench fisyij;' 
of the Madras High Court in TiVma v. KGshnan,^ but this view 

mitter^^ expressly discountenanced by the Judicial Com- 

Ofihe p'"' <^opal Chu,uler LaU? their Lordships Ovc-n.io,, ,.y 

the Privy Council commenting upon these cases observed : “ In c;:^isasi 

T I ° down by a majority of the 

u gos that if the element of frand be wanting there is no estoppel. 

It was expressly said, ‘There must bo deception, and channe of n 

con uct in consequence.’ The latter case was one in which an 

ir 'f I k adoptive father 

Kable to be T 7 " The deed wa^ 

able to be set aside as ultm vires if the adoption was valid • but 

serW j r of the adoption by a 

rom’ cTatL a"T"" 1-ad abstained 

I- the end tL ado;:;:: wh;:“t:rra;:[ 

held, ivftora proof of Mio customary law of Mahlnr 

or ib'.‘ z“ “1”“ “1 

already referred to, and the views of this fn comtruoU. 

pressed ; and their Lordship ^oydd^.ve r:eaT;;!euTt;t 

n„j,m V, /,a,nu-Jl.,lU, k L*s'. f All^82 « '' 

vott '"a-. *'• 

• U. U..7 Ma.l...S[.831. Soe TU„,,. Ch;!L":j“- ''' '’’‘rt I, 

" I. L.R.. 7 Mad., 107[1883]. * 
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holding, as tlie High Court did, that a series of acts by which an 
adoption is professedly made and subsequently recognised, constitute 
a representation in law only and not of fact. But apart from this, 
the Court seems to have taken the view that in order to create 
estoppel, the representations founded on must have been made with 
an intention to deceive ; and an opinion was indicated that the law 
of estoppel under the Indian Evidence Act in some respects 
I iffered fiom the law of England. It was there said':—‘ The terra 
intentionally was, no doubt, adopted advisedly. By the snb- 
•stitution of it for the terra “ wilfully ” in the rule stated in Pickard 
V. Sears and explained in Freeman v. Cooke and Cornish v. Ahing- 
fen, it was possibly the design to exclude cases from the rule in 
ndia to which it might be applied under the terms in which it has 
een stated by the English Courts.’ Their Lordships are unable 
to agree in this view. On the contrary, as the rule had been 
modified m England by there substituting the word ‘ intentionally ’ 
m the rule established for the word ' wilfully ’ which had been pre- 
viously used, it seems to their Lordships that the term ‘ intention- 
a y was used in the Evidence Act, 1872, for the purpose of 
Jiclaring the law in India to be precisely that of the law of 

ngland . A person who by his declaration, act or omission had 

caused another to believe a thing to be true and to act upon that 

leio, must be held to have done so ‘intentionally’ within the 

meaning of the Statute, if a reasonable man would take the ro- 

p esentation to bo true, and believe it was meant that he should act 
upon it. ’ 

In the case now cited, Ahmed Hossein, the plaintiffs vendor, 

v.»V 7 Privy Council to be estopped from challenging the 
validity of a luha, by reason of his having represented his mother 

tn rb*^”! T" transaction, and having thereby represented 

lw“b 1T The 

wa?rln?r" the time the hiba 

honestly beUeved that the hlh'o mortgage, have 

to show that Ab A • genuine. There was nothing 

tins al If f ~'tted any fraud or contemplated commit- 
t mg any. It was farther held t ^he defendants, the purchasers 

■ EuA-u. T. t. h. aT~7 Mad. at ^ 
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the 


at the mortgage-sale, were made aware of the invalidity of the 

P--o«eeJings in the High Court, and were 
not therefore bona fide purchasers without notice. 

cannottoTd ” observed the High Court, “ wo o„i,u„„ „f 

cannot hold that the Additional District Judge, either in detor.nin- 

as he has done, that no estoppel was created, or in holding, as 
hon^M defendants do not occupy tho position of 

ns fr-f!' ^ r-' '"‘i absolves 

from considermg the further question which wo might perhaps 

Ahld^TE r" -,\vhlther‘if 

hmed and Rahnnunnessa were estopped from disputing the hit>a 

ablcfoflrr - ‘bo’ 

that gave rise to it.” ‘=b-cumstances 

The Judicial Committee observed • “ W\ih r^p ^ 

views indicated in o ^ reference to the Opinion of tho 

ppeared that Ahmed, when he acted as ho did in tL mnrf ^ 
transaction, was under the belief tliit tl 7 ■; 

-bich he could not set aside nor b it ol "" 

neither contemplated committing any fra!d'‘"norT‘”? 

mitted any fraud hv ^ icauit, nor, in fact, com- 

.«,»riTr“r- 

*.1M UU. i„ KJi„.ad]. 11. : 1* a. « 

follows that any purchaser from 1 * \ ® property, it 

- ...H aoj:. „,i„ .1t 

fully aware of all tlm ^ ^ ^ ven tuougii he were 

'i“:. !“• - :“,.x rx 

Jena. Ac' by Xh Ibf ‘'“I*', ““ » "= •' «- 

U. doolaZX ac! Cm "C"! C '•y 
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entitled to add any sneb qualifying conditions to the language of 
the Act ; but even if they had the power of thus virtually inter¬ 
polating words in the Statute which are not to be found there, 
their Lordships are clearly of opinion that there is neither principle 
nor authority for any such legal doctrine as would warrant this. 
The learned counsel who argued the present case on either side 
were agreed that the terms of the Indian Evidence Act did not 
enact as law in India anything diiferent from the law of England 
on the subject of estoppel, and their Lordships entirely adopt that 
view. The law of this country gives no countenance to the doc¬ 
trine that in order to create estoppel the person, whose acts or 
declarations induced another to act in a particular way, must have 

been under no mishike himself, or must have acted with an inten¬ 
tion to mislead or deceive. 

What the law and tho Indian Statute mainly regard is tho 
position of the person who was induced to act ; and th^ principle 
on which the law and the Statute rest is, that it would be most 
inequitaldo and unjust to him that if another, by a representation 
made, or by conduct amounting to a representation, has induced 
him to act as he would not otherwise have done, the person who 
made the representation should be allowed to deny or repudiate the 
effect of his former statement, to the loss and injury of the person 
who acted on it. If the person who made the statement did so 
without full knowledge, or under error, sibi imputet. It may in 
the result be unfortunate for him, but it would be unjust, even 
though he acted under error, to throw the consequences on the 
person who believed his statement and acted on it as it was intend¬ 
ed he should do. The general principle is thus stated by the 
Lord Chancellor (Campbell), with the full concurrence of Lord 
Kmgsdown in the case of Cairncross v. Lorimer^ 1860 :—‘ The 
doctrine will apply, which is to be found, I believe, in the laws of 
all civilized nations that if a man, either by words or by conduct 
has intimated that he consents to an act which has been done, 
and that he will offer no opposition to it, although it could not 
have been lawfully done without his consent, and he thereby in¬ 
duces others to do that from which they otherwise might have 
abstained, he cannot question the legality of the act he had so 

* 7 Jut. N. S. 149 ; 3 Macq,, 982 [186fq 
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sanctioned to the prejudice of those who have so ^iven faith to his 
words or to the fair inierenco to be drawn from his conduct, 

I am of opinion that, generally speaking, if a party, having an 
interest to prevent an act being done, has tail notice of its having 
been done, and acquiesces in it so as to induce a reasonable belief 
that he consents to it, and the position of others is altered by 
their giving credit to his sincerity, he has no more right to 
challenge the act to their prejudice than he would have had if it 
had been done by his previous license.’ These words were used 
with reference mainly to acts indicating only subsequent consent 
to an appointment which had been made, and which might have 
been objected to when originally made ; but they apply a fortiori 
in a case like the present, where the person estopped was a party 
to the transaction itself which he, or others taking title from him, 
seek to challenge after a considerable interval of time. 

“ There is no ground for the suggestion that the person making 
the representation which induces another to act must be influenced 
by a fraudulent intention, to bo found either in the case just 
referred to, or in the leading authorities of Pickard v. Sears^'^ 
Freeman v. Cooked and Cornish v. Ahington? In the more recent 
case of Carr v. The Tondon and F^orth- Western Railway Company^ 
in the Appellate Court of the Common Pleas, the Master of the 
Rolls (Lord Esher) pointed out that no doubt in certain cases, 
where estoppel is successfully pleaded against a party seeking to 
act at variance with his previous conduct or declarations on the 
faith of which another has acted, the original statement may have 
been made fraudulently ; but, as his Lordship explained, a frau¬ 
dulent intention is by no means necessary to create an estoppel, 
and accordingly ho mentions other cases or classes of cases in 
which the determining element is not the motive with which the 
representation has been made, nor the state of knowledge of the 
party making it, but the effect of the representation as having- 
caused another to act on the faith of it. This case was approved 
of in the much later case of Seton, Laing and Co. v. Lafone ^— 
by a unanimous judgment of Lord Esher and Lords Justices Fry 
and Lopes. In that case Lord Esher said : ‘An estoppel does 
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not in itself give a cause of action ; it prevents a person from 
denying a certain state of facts. One ground of estoppel is 
where a man makes a fraudulent misrepresentation and another 
man acts upon it to his detriment. Another may be where a man 
makes a false statement negligently though without fraud, and 
another person acts upon it. And there may bo circumstances 
under which, where a misrepresentation is made without fraud 
and without negligence, there may be an estoppel.’ To this 
statement it appears to their Lordships, it may be added, that 
there may bo statements made, and which have induced another 
party to do that from which otherwise he would have abstained, 
which cannot properly be characterized as ‘ misrepresentations,’ 
as, for example, what occurred in the present case, in which the 
inference to be drawn from the conduct of Ahmed was either 
that the hiha in favour of Arju Bibi was valid in itself, or at all 
events that he, as the party having an interest to challenge it, had 
elected to consent to its being treated as valid.” 

The foregoing authoritative exposition of the doctrine of estoppel 
by representation appears to regard of less consequence the defi¬ 
nitions based upon intention and motive noticed in the earlier 
portion of the chapter. The decision also marks a distinct ad¬ 
vance in the doctrine of changed situations which, being placed 
upon a very broad basis, is likely to affect an increasing number 
of cases where confidence is reposed and betrayed. And the sec¬ 
tion of the Evidence Act, though not stated to bo in conflict with 
the English law, can scarcely be regarded as exhaustive or precise. 

Before proceeding to a detailed examination of the subject, it 
may be useful to illustrate the classification of representations 
presented in the earlier portion of the chapter. 

I. And first as to estoppels arising out of representations 
made deliberately with a knowledge of their falsehood. 

In McCance v. London and North-Western Railway where 
the plaintifp signed a declaration to the effect that the value of 
certain horses delivered by him for carriage to the defendants did 
not exceed £10 per horse, and the horses were injured owing to 
the defective state of the trucks, it was held that the plaintiff 
could not recover compensation. Bramwell, B., said : “If there 
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be one principle of law more clear than another, it is this, that 
where a person has made a deliberate statement, with the view to 
induce another to act, and he has acted upon it, the former is not 
at liberty to deny the truth of the shitemeut so made. I think it 
would bo most mischievous if he could.*’^ 

In Mannoo Itall v. Lalta Choonee Lall^ the equitable defence 
was set up that Munnoo Lall could not enforce his inort‘^af^e-bond 

* O O 

against the respondents, because at the time of their purchase ho 
h:ul been present when the negotiations for the purchase took 
place, and in answer to enquiries had led the purchasers to believe 
that he had not any lien upon the esUite. Upon the issue being 
raised—“Was the existence of the mortgage-deed intentionally 
kept secret from the defendants at the time of the purchase,” and 
found by the lower Courts affirmatively, their Lordships of the 
Privy Council remarked : “ The case is not put simply upon the 
omission to give notice, but upon an actual misleading of the 
defendants, not merely by the acts, but by the e^tpress declarations 
of Munnoo Lall himself. .... If, then, the issue has been 
properly found it is really decisive of the case, because it supports 
the plain equity, that a man who has represented to an intending 
purchaser that he has not a security and induced him under that 
belief to buy, cannot as against that purchaser subsequently 
attempt to put his security into force.® ” 

So if an agent employed to receive money and bound by his 
duty to his principal from time to time to communicate to him 
whether the money due to him has been received or not, deli¬ 
berately and intentionally states that the money has been paid, 
ho makes the communication at his peril, and is not at liberty 
afterwards to claim reimbursement in respect of those sums for 
which he has given credit.* AVhere a surveyor, for fear his 
expenditure should be thought extravagant, knowingly omitted 
certain items from the accounts, and the trustees under whom he 
was employed were led to act upon the false statement, it was 
held that he could not afterwards recover the sums omitted, both 
upon the above principle and upon the principle of estoppel. 


» 7 H. & N., 490 [1861]. 

® L. R., 1 I. A., 144 [1873]. 
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We are of opinion,” said Wilde, B., in Cave v. Mills} “ that 
both these principles apply to the present case. Indeed they are 
but variations of one and the same broad principle, that a man 
shall not be allowed to blow hot and cold—to affirm at one time 
and deny at another—making a claim upon those whom he has 
deluded to their disadvantage, and founding that claim upon the 
very matters of the delusion. Such a principle has its basis in 
common sense and common justice, and whether it is called 
‘estoppel’ or by any other name, it is one which Courts of law 
have in modern times most usefully adopted.” 

a!;on'tSm*vin^ C/icrry v. The Colonial Bank oj Australasic^ two directors 

uiithority. " of a company sent to the company’s bankers a letter containing 

a statement, false in fact and erroneous in law, to the effect that 
one Clarke had been legally appointed manager of the company, 
and was authorised to draw cheques. The Privy Council held 
that there was an implied warranty on the part of the directors, 
and that they were personally liable to the Bank to the extent of the 
sums drawn by Clarke subsequent to the date of their letter. In 
Beattie v. Lord Ehuri/^ Lord Cairns in observing upon the above 
case said : “ The Coui't proceeded upon the well-known principle 
of law, that if a false statement is made, false to the knowledge of 
the person making it, of a fact which is at the time practically ascer¬ 
tained one way or the other, and that statement is acted upon, and 
was meant to be acted upon by others, the persons who acted upon 

and were misled by that false statement, have a remedy against the 
person who made it.” 

In Middleton v. Pollock* one Pollock, a solicitor, was authorised 
by M, his client, to receive a sum of £7,700 in trust to invest it 
on a mortgage of leasehold property in Camden Town, and he re¬ 
ceived the money upon that footing on the 5th May 1871 On 
the 24th January 1872, he wrote to his cUent that he had invested 
It Between these two dates PoUock had advanced moneys to a 
firm of builders on mortgage of leasehold property of theirs at 
Camden Town. Jessel, M. R., said : “ If Pollock did in fact make 
the advance to Messrs. Mansbridge between those dates, the cir¬ 
cumstance that the advance may have comprised other moneys 
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besides the £7,700 which he represented to the petitioner had been 
invested, makes no difference. He was, in my opinion, bound, by 
his representation that the money was given him by the petitioner 
for the purpose of the particular investment. That being so it 
became impossible for him or persons claiming under him to say 
he did not make the advance.” 

So where a judgment-debtor induced a decree-holder to believe, Undertaking 
and expressly undertook^ that he would not prefer an appeal, and by 
such representation and undertaking procured his own release from 
arrest, it was held that he was estopped from acting contrary to 
his deliberate representation and undertitking, and his appeal was 
dismissed.^ 

The same principle applies even where a statement has been innocent 
made ignorantly or innocently, provided the other party has been tSm 
induced to alter his position. In Horsfall v. FauntUroy^ the plain¬ 
tiffs circulated a catalogue with certain conditions of sale, a copy 
of which was transmitted to the defendants, one of which was that 
payment was to be made on delivery by good bills on London. 

The defendant’s agents bought ivory for them at the sale, and drew 
bills for the amount, which the defendants accepted in the belief 
that the agents had given good bills on London. It appeared that 
a verbal alteration had been made by the auctioneer at the sale on 
reading the conditions, and that four months’ credit had been given 
to the defendant’s agents as known buyers. The agents having 
stopped payment, the plaintiffs were hold estopped by their cata¬ 
logue from recovering the value of the ivory.* But where no 
change in position is caused by the statement no estoppel arises.* 

And it would seem that under certain circumstances a municipal 
authority may, by issuing a notice in certain terms, be estopped 
from taking steps contrary to their declared intention.* 

II. Illustrations of what may or may not amount to conduct of ^ 

1 ut 1 * 1 /» 1 • -I •! Conduct of 

culpable negligence are to be found in three recent mercantile cases, cuipabio uee:- 

The case of Seton^ Laing and Co. v. Lafone^ has already been 
referred to upon the question of the meaning of “proximate cause.” a ( o.’w. LafoQo 

* ProUtp Chimder Dnu v. ArutKoon, I. L. Ch., 599 [1883J, a cuso os to a banker's 

R.. scale., 455 [1882]. lion. 

* 10 II. & C., 755 [1830]. ♦ See Goald v. The B'fcnp Loc>d Bom-d, 

* Soe ITor»f.ill v. The Ilulifax nnd Hud- 5» L, J. (M. C.), 44 [1881]. 

(Uuiieid Union Bunking Co., 52 L. J., • L. R., 19 Q. B. D., 68 [1887]. 
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In that case a warrant had been issued by wharfingers in respect 
of certain goods stored by certain brokers with them, and, being 
negotiated, the warrant ultimately came into the possession of B 
and E, the plaintiifs’ vendors. The wharf and business being taken 
over by the defendant, his servants by mistake delivered the goods 
to certain persons who were entitled to other goods instead of these 
goods, the defendants not being aware of the mistake. The ware¬ 
house rent in respect of the goods being in arrear, the defendant 
wrote to the plaintiff, who was carrying on the business of the 
brokers under their name, informing him, as the supposed holder of 
the warrant, and as the person who was to be presumed to be inter¬ 
ested in the goods, that the goods were in hand and would be 
sold to cover the amount of rent due unless it was paid. In con¬ 
sequence of this, the plaintiff bought the warrant of B and E, and 

• applied to the defendant for the goods, when it was discovered 

that they were no longer in his possession. The plaintiff sued 
to recover damages for the wrongful conversion of the goods. 
Denman, J., held that the defendant was liable. In the Court of 
Appeal, Lord Esher, M. R., in discussing the question whether 
the defendant’s conduct came within the fourth proposition 
in Carr v. Liondotx and North-Western Railway Co.,' remarked 
as follows 

The j)nncipio “ The defendant makes a statement: it is a statement made in 

ononciated. 

the course of business : it is a statement made by a wharfinger for 
the purposes of his business ; the substance of it being that certain 
dye is in his warehouse under his charge as a warehouseman ; that 
the warrants for it are outstanding, and therefore upon the produc¬ 
tion of them tlie dye will be delivered ; and that the plaintiff is 
interested in the dye and the holder of the warrants and therefore 
bound to pay the rent, and if it is not paid the goods will be sold. 
The statement that the dye is in his warehouse being erroneous, 
the next question is whether it was negligently made. The goods 
were deposited in the warehouse long before the defendant became 
owner of it,—a fact ho would ascertain from the books. There is 
nothing to shew that he took any pains to ascertain or made any 

enquiry whatever, whether, after that long interval, they were 
still in the warehouse. 


» L. R,, 10 C. P., 307 [1875]. 
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“ It is alleged that there was uo negligence, because there was no statemeni iu 
duty. I protest that, if a man in the course of business volunteers 
to make a statement on which it is probable that in the course of 
business another will act, there is a duty which arises towards the 
person to whom he makes that statement. There is clearly a duty 
not to state a thing which is false to his knowledge, and, further 
than that, I think there is a duty to take reasonable care that the 
statement shall be correct, 

“ It is not stated to be necessary by the terms of the proposi- Doctrine of 
tion to which I have referred, and 1 do not think it is necessary situatimis. 
that the person making the statement should have intended the 
person to whom he made the statement to act in any particular 
way upon it. , . Then the statement being negligently made the 
nest question is whether the plaintiff believed it, and it seems to 
me that the obvious inference from the facts is that he did so. 

Then the next question is, whether the statement was calculated to 
make him believe in a certain state of facts, and in consequence to 
do what he did upon the strength of that belief, or to put, what 
seems to me to be the same question, in other words, whether it 
was reasonable as a matter of business for the plaintiff to do what 
he did as a result of bis belief in the defendant’s statement. It 
seems to me that the natural result of the defendant’s statement 
is the conclusion in the plaintiffs’ mind that if he buys the warrant 
he can get the goods, and that he would buy the goods if he 
thought ho could get a good bargain by so doing.” 

The case of Coventry v. Tiie Great Eastern Railway Co} illustrates Coventry v, 
the same doctrine. On the 12th December one Bowden came to 
the plaintiffs with a delivery order signed by B. S. & Co., addressed 
to the defendants directing them to deliver to him 150 sacks of 
wheat from Seagrave contained in certain trucks with numbers “ as 
per orders lodged.” On the 13th December the plaintiffs made 
advances to Bowden upon the delivery order, which was lodged 
with, and accepted by, the defendants. On the 14th December 
Bowden came to the plaintiffs with another delivery order^ made 
out on one of the defendants’ forms and printed at the foot of the 
advice note, dated the 13th December, which was addressed to 
Bowden, and stated that the undermentioned grain (151 sacks of 
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wheat from Seagrave) consigned to him had arrived and was held 
subject to his order. Bowden, having filled np the second delivery 
order with the plaintiffs’ name, received further advances from 
them, and the order was lodged with the defendants and was 
accepted by them. Bowden having become insolvent, the plaintiffs 
tried to sell the wheat, when they discovered that there was only 
07ie parcel. The defendants stated at the trial that a preliminary 
advice note marked “ account to follow ” was sent to Bowden as 
consignee of the wheat from Seagrave ; that advice note was 
transferred by him to B. S. & Co., and the defendants atrreed to 
hold to their order. This document never came to the plaintiffs^ 
knowledge. On the 12th December, B. S. & Co. instructed the 
defendants to deliver the goods to Bowden. Upon the document 
of the 13th December the words “ charges only ” were written at 
the top and across it, and it was intended by the defendants to be 
merely an account of the charges : and at the foot of this docu¬ 
ment were the following words—“ notice ; please sign the under¬ 
mentioned order, without which the goods cannot be delivered by 
the Great Eastern Railway Co. Please deliver the abovementioned 
goods to Coventry, Sheppard and Co., or bearer. Bowden and 
Co.” It was indorsed “ Coventry, Sheppard and Co.,” Pollock, B., 
held that the advice note amounted to an admission by the 
defendants that they held the grain at the disposal of the con¬ 
signees, and that the plaintiffs were entitled to say that the 

documents must be taken as representing goods actually in the 
defendants’ possession. 

Upon appeal the judgment was affirmed. Brett, M. R., said : 
“The question is as to the second document. It is an undertaking. 
The question is whether any of the facts of this case are brought 
within any of the recognised doctrines of estoppel. In Cm-r v 
London and ^rth-Western Railway Co.t certain propositions were 
laid down as to this : one of them, as to negligence, will govern 
this case. Now, were the defendants guilty of culpable negli¬ 
gence ? Might the plaintifis reasonably suppose that the document, 
upon which the defendants themselves had acted, had been cor¬ 
rectly drawn up ? It is true that there can he no negligence, 
unless there be a duty : but here the documents have « certain 
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mercantile meaning athichcd to them, ami therefore the defemlants 
owed a duty to merchants and persons likely to deal with the 
documents.’* 

“ Then was the ne^liffence of the defendants the ‘ proximate ’ Ncpiiprenco 

® ^ ^ ‘ . must be 

cause of the loss sustained by the plaintiifs ? I use the expression iiroximato 
‘ proximate cause ’ as meaning the ‘ direct and immediate cause.’ 

Here the production of the document was the ‘ direct and imme¬ 
diate * cause of the advance of money to Bowden and Co. by the 
plaintiffs. And, certainly, the negligence of the defendants was 
to the prejudice of the plaintiffs and allowed the fraud to be per¬ 
petrated upon them. It seems to me, therefore, that the defendants 
are estopped as against the plaintiffs, their negligence having been 
the immediate cause of the advance .... The acceptance of tlie 
document is fatal to the defendants as shewing that they elected 
to treat it as a delivery order ; and it is the strongest piece of 
evidence that they so acted as to entitle persons to believe that 
they would deliver the wheat when the proper document should 
bo presented to them. The documents issued by the company are ' 

not negotiable instruments, and do not pass the property ; but the 
defendants are estopped from denying the plaintiffs’ right to the 
sacks of grain claimed by them.” 

And Bindley, L. J., added ; “The plaintiffs did advance money inference 
on the faith of the document presented to them ; it contained 
statement as to the arrival of the goods, and a form of order. It 
may be said that the document was only an intimation to men of 
business, and not a representation to be acted upon ; but the plain¬ 
tiffs did not so understand it. It may be said that it is not proved 
that the documents wore treated as delivery orders; but wo must 
look at the facts, and it will be seen from them that the plaintiffs 
acted upon the documents presented to them. The form of the 
documents distinguishes this case from Carr v. London and Norths Carrv. The 

^ London and 

Western RaiUoay Co.'* ^ North* 

* Wcsfcpm 

In Carr v. The London and North-Western Railway Co.^ the Ry. Co. 11876], 
conduct of the defendants was held not to amount to negligence. 

The action was for non-delivery (with a count in trover) of fifteen 
casks of bleaching powder marked B, Nos. 16 to 30, which were 
alleged to have been delivered to the defendants for consignment 
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to the plaintiff. It appeared at the trial that the defendants had 
informed the plaintiff that they had received the goods for his 
account, and had been paid by him the warehouse rent and charges 
on them ; and the plaintiff, believing that the whole of the goods 
^^ere in the defendants warehouse at his disposal, entered into a 
contract for the sale of the goods which he had been unable to 
perform, and had been obliged to buy other goods in order to 
carry out his contract with his vendees. For the plaintiff, it was 
argued that, the defendants were estopi>cd from saying that they 
had not received the goods, the plaintiff having beenlnduced to 
enter into a contract upon the faith of their negligent represen¬ 
tations. For the defendants, it was submitted that, inasmuch as 
the casks, B Nos. 16 to 30, had never reached their hands, they 
could not be liable in trover for them, and that there were no 

damages which could be said to bo the natural or reasonable result 
of any breach of contract. 


Conduct of in* 
difference or 
acquiescence. 


It appeared that, on the 9th of July, by a mistake of the 
defendants’ clerk, the plaintiff had been notified of the arrival of 
casks, B Nos. 16 to 30, which, however, wore still on the vendor’s 
premiss, and the charges thereon were accordingly paid by the 
plaintiff. The mistake being afterwards discovered and made 
known to all parties, the plaintiffs purchasers bought in fifteen 
casks against him at a loss to him of £5-4-1. 


The jury found for the plaintiff for the full value of the casks 
with interest and £o-4-l, the amount of loss which the plaintiff 
had sustained on the purchase of other goods by his vendees. 
And in answer to a question put to them, they found “ that the 
efendants knew of the mistake on the 9th July, and that there 

Z ‘I*® defendants to the plaintiff of 

to tZ 1 ’i-ff 1 defendant with leave 

to the plaintiff to move to enter a verdict in his own favour. 

of ht inl f r 7“ discharged the rule. In the course 

had failed to bring the case within either of these propositions 

the 's. however, with reference to the third class of cases that 

teen Za? 7 have 
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characterised as representations at all. It must now bo regarded 

as settled that an estoppel may arise as against persons who have 

not wilfully made any misrepresentation, and whose conduct is 

free from fraud or negligence, but ns against whom inferences 

may reasonably have been drawn upon which others may have 
been induced to act. 

In connection with this part of the subject, the doctrine of from 

Acquiescence requires to be explained. “If a person having 
right, and seeing another person about to commit, or in the course 
of committing, an act infringing upon that right, stands by in 
such a manner as really to induce the person committing the act, 
and who might otherwise have abstained from it, to believe that he 
assents to its being committed, he cannot afterwards be heard to 
complain of the act.” ‘ This is the proper sense of the term acqui- Acquiescence, 
escence, * and in that sense may be defined as acquiescence under 
such circumstances as that assent may be reasonably inferred from 

it, and is no more than an instance of the law of estoppel hy loords or 
conduct*^^ 


The common case of acquiescence is where a man, who has a st-inding i.y or 
charge or incumbrance upon certain property, stands by and allows 
another to advance money on it or to expend money upon it. 

Equity considers it to be the duty of such a person to be active and 
to state his adverse title, and that it would be dishonest in him to 

remain wilfully passive in order to profit by the mistake which he 
might have prevented.^ 


So a mortgagee or prior encumbrancer bringing the property to Mortcageeor 
sale in execution of a money-decree without giving the purchaser SSTce?.""'”* 
notice of his encumbrance will be estopped from subsequently 
enforcing the lien of which he has given no notice. He has, by his 
conduct, led the purchaser to believe that the property was offered 
for sale free of encumbrances and to pay full value for it, and 
cannot, as against the latter, be heard to deny that the sale took 


* Diilt of Lt4idt V. Earl o/Amkei-st, 2 Ph., 

117 (li3) [li*46]; De Bimcht v. Alt , L, R., 

8 Ch. n.. -286 (314) U878]. See BUhuhar 

V. Muirktad, I. L. R., 14 All., 262 (364) 
[1892]. ' ' 

* V. A lu, L. R., 8 Ch. D., 28fi 
(314). As to acquiescence not suflBcient to 
oar legal righta where no question of limi¬ 


tation arises, see Hnmhhut v. Bahahluitf I. 
L. R., 18 Dom., 250 [1893]. 

• Ramtden v. Di/non, L. R., 1 E. & I., 
Ap., 1'.’9 (140) [1865]; Ex-parte Ford^ 
L. R., 1 Ch. D., 621 (528) [1876]. See 
the Chapter on Benami Transactions and 
Family Arrangements, Part I, Chap¬ 
ter 11. 
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place free of encumbrances.^ And it would seem, generally, that 
where a creditor suppresses the fact of his debt and induces another 


person to enter into a contract, he will not be permitted to set up 
the debt, even against the person in whose favour and at whose 
instance he made the suppression.^ The circumstance of looking on 
is in many instances as strong as using terms of encouragement.* 
Knnwio«ifre of In such cases the conduct must be such that assent may reason- 
the'tnic c^ritc^^ nbly be inferred from it. The doctrine of acquiescence has, how- 

4 

ever, been stated to be founded upon conduct with a knowledge of 
legal rights, and as stated in some recent cases appears to imply 
the existence of fraud on the part of the person whose conduct 
raises an estoppel.* The remarks of the Judicial Committee, how¬ 
ever, in Gopal Chunder Dey v. Sarai Chunder Lahaf clearly 


* DhIIhIi SirLnrv. KrifhnaKnmar fiakfhi, 

3 B. L. R. (A. C.), 407 : 1' W. R., 303 
flSOO] ; Doolre C/>"ud v. Onmiht 24 

W R.,203[187.5] ; Tukaromv. Jinmcfonirfya, 
I. L, R., 1 Bom., 314 [1876]; Tinnnpfm v. 
Murugapi>n, I. L. R., 7 107 [1-S83]; 

Kur$ing y^arnin v. Rnghoohnr Shujh, 

I. L. R,, 10 Calc., 600 [1884] ; Aijnrchnnd 
(3nnuxncduinil v, Rnkhmti Ilanm'int, I. L. R., 
12 Rom., 67S [1888]; JatittntUhn v, Qunga 
Jiuldi, I. L. R., 15 Mnd., 303 [1802]; K»$- 
turi V. VynkatachHl'fji'ith!, I. L. R., 15 
Mad.. 412[181*2] ; and sco Act XIV of 1882, 
8. 287 (<■), (corresponding with s, 213 of Act 
Vniofl859); Bantravi Mi(hnmmnd 

I. L, R,, 9 All., 690 [1887], distin¬ 
guished in the last Mmlras ca.se. See also 
Sohino V. Lalla Rum Loll, 7 C. I., R., 481 
[188"] ; Ohertiji V. Kmij Behnr>, T. L. R., 9 
All., 413 [1887], and cases there cited and 
distinguished. As to the estoppel against 
a mortgagee, see Act IV of 1882, g 78. 

• See ytviUe t. IFif/tt/wo/j, 1 Bro. ('. C, 
543 [1782] ; DaWiae v. Dalbutc, 16 Ves., 125 
[1>'091, 

• Per Lord Eldon in Dann v. Spurrier, 
7Vcs., 236 [1802]. 

• See Wilmott v. Barhei' [f.. R., 15 Ch. 
D., 96, 105 (1880i] : “ A man Is not to he 
deprived of his legal rights unless he has 
acted in such a way as would make it frau¬ 
dulent for him to sot up those rights. What 
then are the elements or requisites necessa¬ 
ry to constitute fraud of tb.at description ? 
In the first place, the plaintiff must have 


made a mistake os to his legal rights. 
Secondly, the plaintiff must have expended 
some money, or must have done some act 
(not necessarily »ipon the defendant’s land) 
on the faith of his mistaken belief Thirdly, 
the defendant, the possessor of the legal 
ri.:ht, must know of the existence of his 
own ri'ht which is inconsistent with the 
right claimed by the plaintiff. If he docs 
not know of it, he is in the .same position ns 
the plaintiff, avd the dtKirine of ocqumcence 
{xf>nnde<l upon conduct ir//A n Inoirfedf/e of 
pour legal rightf. Fourthly, the defendant, 
the possessor of the legal right, must know 
of tlie plaintiff’s mistaken belief of his 
rights. If he does not, there is nothing 
which calls upon him to assort his own 
rights. Lastly, tho defendant, the posses¬ 
sor of the IcL'al right, must have encourag¬ 
ed the plaintiff in his expenditure of money, 
or in tho other acts which ho has done, 
either directly, or by abstaining from as¬ 
serting his legal rights.” The remarks of 
Fry, L. J., wore followed by the same 
learned Judge in Russdl v. Watts, L. R., 
25 Ch. D., 559 (585) [1883], and wore ac¬ 
cepted in this country in Basnenntapa v. 
Rnnu, I. L. R., 9 Bom,, 86 [1884]. Fry, J., 
in tho earlier cose observed : “ It has been 
said that the acquiescence which will de¬ 
prive a man of his legal riirhts nuut amoant 
to fraud, and in my view that is an abbrevi¬ 
ated statement of a very true proposition.” 

• L. R., 19 I. A., 203 ; I. L. R., 20 Calo. 
296 [1892]. 
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extend the doctrine of estoppel by conduct of acquiescence or in¬ 
difference to cases where no fraud whatever can be imputed to the 
person estopped, and where that person may have acted bond fide 
without being fully aware, either of his legal rights, or of tlie pro¬ 
bable consequences of his conduct. In e\ery case, as already point¬ 
ed out, the determining element is, not the motive or the state of 
knowledge of the party estopped, but the etfect of his representa- 
tiqn or conduct as having induced another to act on the faith of 
such representation or conduct. 

Estoppels have now to be considered in detail with reference to 
the transactions out of which they arise. With regard to the large 
class of estoppels in this country where the matter can bo put no 
higher than upon inferences drawn from conduct, it may be useful 
to observe that in many instances a relation of trust is created 
between the parties. Such, at all events, ar)pears to be the most 
satisfactory basis upon which to rest most of the cases to be 
examined in the next chapter. 


Somotinic.s a 
relation of 
trust is creat¬ 
ed. 



CHAPTER IL 

Benami Transactions and Family Arrangements. 

Aoiuiosconco or standing l)y ; concealment of title—Benaroi Transactions—General 
rule, the tmth may be shewn—Exception where position of third panics affected— 
Estoppel avail I bio to assist purchasers, mortgaceos, or creditors—Principle of estop* 
pel by conduct—Third parties dealing with benamidar are affected with notice of 
the real title—What notice will be suffi ieut—The contest is between the true owner 
and one who has dealt with the benamidar—The heir of the creator of the bennml 
is affected with the same estoppel —LuckmttK Chunder Oeer Gogsain v. Knlly C'A«r» 
Siiifjk [1873]—The heir may be estopped by his own acts, although the acts of the 
creator of the Unnmi do not raise an estoppel—S<ira< Ckiinder [1892]— 

Extension of the rule of estoppel by conduct—Purchaser at execution-sale not estop* 
ped as he does not claim throxigh the judgment-debtor—Unless the estoppel is 
already in operation—Arrangements made in fraud of creditors—Effect of, as 
between the colluding parties—Earlier Calcutta decisions— Ram Sarun Singh v. ^ 
Muist. Pran. Pea-te [»864]—Calcutta decisions—Bombay; suggested distinction 
where fraud has not gone beyond intention—Transaction void os against third 
party—Estoppel in cases of family arrangements—Principle upon which enforced— 
Coses of Partition—Cases of Adoption—Recognition of person us member of a Hindu 
family—Conduct will always be evidence—Relation of Tnist. 

Acquiescence ; One of the common cases of estoppel by acquiescence’ has already 
wn^iment of been referred to, where the owner or mortgagee of property stands 

by and allows another to expend money upon it. If a person hav¬ 
ing a right to an estate permit or encourage another person to buy 
it, or to advance money upon it, the purchaser or mortgagee shall 
in equity at least hold it against the person who has the right.* 
The real owner having countenanced the acts of which he com- 
Mortgageo. plains is not entitled to any consideration. So, if a mortgagee 

conceals his lien and allows the security to be sold, he cannot after¬ 
wards establish his right, upon the plain equity that a man, who has 


^ See Part I, Chapter I, p. 57, and cases 
tiiere cited. 

• Bhyro D\Ut v. Mnast, Lthkrnnt* Kootr, 
16W, R., 123 (5) [1871), citin-Taylor on 
Evidence, Vol. I, § 845, 8th ed., p. 724 ; 
Moonihee Syud Ameer Alt v. Sye/ Ali, 5 
W. R., 289 [1866]; Baboo RadtuikUsen v. 
Mvtaamut Shure^innitso, W. R., 1864, 11, 


oiting Story’s Equity Jurisprudence, § 385; 
Monmohinee Joginee v. Jugobandkoo Sadhoo- 
ia, 19 W. R.. 233 [1873]; Baneepershad v. 
Baboo Maun Singh, 8W. R., 67 [1867]. See 
also Basxeantapa Shidapa v. Ranu, I. L. 
R., 9 Bom., 86 [1884] ; and Rajeumar v» 
McQueen, 11 B. L. R., 46 (P. C.) [1872], 
where tho rule is broatUy stated. 
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represented to an intending purchaser that he has no security, 
and induced him under that belief to buy, cannot as against him 
attempt to put his security into force.' The general j)rincij)le is 
well illustrated in the case of Moliesh Chunder CJiatterjee v. Issur 
Chunder Chatterjee^ cited in a subsequent chapter.® 

An important class of cases illustrating the doctrine of estoppel 
by acquiescence requires examination, namely, cases of Bknami 
Transactions and Family Arrangements. 

A Benami transaction has been described shortly as one in which 
the real owner of property allows it to appear in the name of an 
ostensible owner under a sort of secret trust. The system has 
been recognised in India for a very long time. It has been re¬ 
sorted to, sometimes for the sake of convenience in order to pro¬ 
vide for the oflBcient management of property, sometimes to avoid 
liability attaching to it. In order to establish whether a transac¬ 
tion is benami or not, it is necessary to trace the source from 
which the purchase-money was derived in order to see whether 
the ostensible owner is in truth the real owner. The actual pos¬ 
session or receipt of the rents of the property is also most impor¬ 
tant.^ The rule then is to give effect to the real nature of the 
transaction. Thus the real owner may, as against the benainidar, 
establish the trust existing in his own favour, or may plead it in 
answer to a claim set up by the benamidar or against creditors of 
the benamidar. And creditors of the real owner may proceed 
against his property in the hands of a benamidar.® 

In a case decided in the year 1863 the Calcutta Court ob¬ 
served : “ While it is impossible to ignore the existence of benami 


• Seo Act IV of 1882, s. 78 ; ^fttnnoo Lnll 
▼. Lalla ChoovetLall, 21 W. R., 21 [1873, 
P. C.] ; Du.U<tb Sirknr v. Krulma Ktuuar 
Bakthi, 3 B. L. R. (A. C.), 407 [1869J ; 
McConnell v. Mnyer, 2 N. W. P. H. Q. R,, 
815 [1870] ; Olun'on v. Knnj Behan, I. L. 
R., 9 All., 413 [1887]. See Chintainan 
Ham Chandra v. Dnreppa, I. L, R., 14 Horn., 
506 [1890]; where mortgagees living at a 
distance from the land and knowing no* 
thing of a sale by the mortgagor, wore 
hold not estopped. In that cose it was 
held that, in any event the registration 
of the mortgage would have been notice to 
the purchaser of their title. But see Ayar^ 


ckatul Oilman Chand v. liakhma Hamnant, 
I. L. R., 12 Bom., 678[1888], and the dohni. 
tion of • notice’ in Act IV of 1882, § 3 (c); 
and see KaaUiri v, Venkntachalapathi, I. L, 
R., 15 Mad., 413 [1892]; Jaynnatha v. 
Oaiigi Jieddi, I. L. R., 15 Mad., 304 
[1892]. 

» 1 Ind. Jur. N. S., 266 [1866]. 

* Part I, Chapter VI, 

* Inuimhandi Begum v, Kumlemari Per- 
sh"d, L. R., 13 I. A., 160 [1886]. See also 
as to representations Musat, Thnkro v. Oanga 
PerahaA, L. R., 15 1. A., 29 [1887], 

* Mayno, Hindu Law and Usage, §§ 400— 
402. 


Benami 

transactions. 


General rule, 
the truth may 
bo shown. 


Elxception 
where the posi¬ 
tion of third 
parties is 
affected. 
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transactions in Bcnj^al, we have no doubt that they must be judged, 
by the ordiiiavy and well-established rules ot law, and that a third 
party cannot be made to suffer by the voluntary acts of owners of 
property. It is not to be supposed that, because the existence of 
benaini transactions has been recognised by our Courts, parties 
are at liberty to use the system to the injury of others, whether 
by direct fraud, or by putting other parties in a position to 
defraud, or take undue advantage of innocent persons.”^ 

Estoprol avail- Tho principles of estoppel operate to modify the general rule 

that the real nature of the transaction may be shewn, in favour of 
innocent third parties, whether purchasers, mortgagees, or credi¬ 
tors, whose acts have been influenced by the conduct of the real 
owner in permitting the ostensible owner to appear as such to the 
rest of the world.* The estoppel extends to the heirs of, and those 
claiming under, the real proprietor. 

Principle of If, therefore, a person takes a conveyance of an estate in the 

conduct.name of another, and while constituting such person the legal 

owner, also allows him to appear to all the world as the sole equit¬ 
able owner, he cannot turn round upon one who has honestly dealt 
with such person on the faith of his apparent ownership, whether 
as a purchaser or a mortgagee, and set up the secret trust in his 
own favour against a title acquired honestly and without notice 
from the person who holds beuami for him; ase against such a 
person he is estopped from alleging that his own title is different 
from wbat he has caused it to appear to be.* 


Third parties 
dealin^c with 
boaamidar are 
affected with 
notice, of tho 
real title. 


The rule was recognised at an early date,* and has been acted 
upon in numerous cases, but is subject to the limitation that the 

* Rttckfv’-ldoM M'xlttck V. Biitdoo li fshi- 1. L. R., 14 All., 332 [1892], where tlio 

n« iHhen, 1 Marsh., 293 (295). principle is clearly stated. Also T/mluriy> 

• Section 41 of tho Transfer of Property Kaml'tn, 1. L, R., 17 AIK, 280 [1895]. 

Act (IV of 1882) provides that, “where ■ KuUy Dosa AlUtev v. Gofrind Chunder 
with tho consent, express or implied, of Paul, I Marsh., 569 (571) p.863] ; Nundt- 
tho persons interested in immoveahle lull inf/ioni Thyfer, 1 Ind. Jur. (N. S.) 
property, a person is the ostensible owner lUnniew. Gunganarain Cfwicdhry, 

of such proi>erty, and transfers the same 3 W. R., 10 [1865]. 

for consideration, tho transfer shall not be ♦ See Bkugwan Dos* v. Upooch Singh, 10 
voidable on the ground that the transferor W. R., 85 [1868] ; RtnnU v. G\t»ga Narain 
was not authorised to make it; provided that Ckowdhi~g, 3 W. R., 10 [1865] ; Nundnn 
the transferee, after takini reasona'ilo care Lai v. T»ylt<', 5 W. R., 36 [1866] ; R»'<yb- 
to ascertain that the transferor hod power to natA Ghost y. Koylash Chnnder Banerjee, 
make the transfer, has acted in good faith.” 9W.R., 693[1868]; Obhoy Chui'n ifooitrjee 
See tho recent case of BishesAur v. Muir- v. Puneftanun Bose, Marsh,, 664 [1863]; 
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purchiiser, mortgagee or creditor may be fixed with uotioo, actual 
or constructive, of the real title. 

riie Privy Council, in Ramcoomar Koondoo v. McQueeHy^ say 
that the principle of decision in these cases is the same as that in 
the case of resulting trusts, and that it rests upon the general rules 
ot justice, equity, and good conscience, the principle being one of 
natural equity ; and their Lordships point out that the title of a 
purchaser may be overthrown by shewing, either that he lanl direct 
notice, or something amounting to constructive notice of the real What notico 
title ; or that circumstances exist which ought to have put him 
upon an inquiry that, if prosecuted, would have led to a dis¬ 
covery of it. “These circumstances must be of such a specific 
character that the Court can lay its finger upon them. It is not 
enough to assert generally that enquiries should be made, or that 
a prudent man would make enquiries ; some specific circumstance 
should be pointed out as the starting point of an enquiry which 
might be expected to lead to some result.” 

The estoppel in those cases is founded upon the presumption Conduct on the 

that the real owner is a party to the transaction between his benami- 

dar and the third party, and rests upon the fact that tlie latter was 

induced to believe tbe property to be the benamidur’s aud to act 

upon that belief to bis disadvantage. It is not necessary that the 

creditor should prove specific conspiracy or fraud as against the 

real owner, as that would be impossible in most cases. All that is 

necessary for the creditor to shew is that the real owner has lent 

himself to the benamidar’s fraud. “ It would be monstrous if it 

were allowed that a man should invest another with the apparent 

ownership of his property ; and then, after that other has raised 

money upon the property, resume it in virtue of a private under- 
standing.” ^ 

It would seom, then, that a mortgagee or purchaser from a The contest ia 
benamidar must rely on the title of the true owner and not on InL^wuc^and 
that of the benamidar, and must shew that the former was, in the ono 'vho has 
aoove sense^ a party to the transactioa* In such cases, as observed ^cj^amidar. 

MflioV' MnlUooTt, 18 W. R., 526 * II B. L R., (P.C.), 46 (54) [1872]. 

[1872] ; Rttm Mohinec Doi«ee v. Pran Koo- So: ‘ notice ’ doOneci in Act IV of 1882, 8 3 
maru, 3 W. R , 87 [1865] ; .Vid/ue Siugk («). 

y. ]iU»o A»(k Dnss, 24 W, R., 79 [1875], ^ Raclkitldojts Moduel v. Bi»doo Baahi* 

and numerous other cases. n^e Dehta, Marsh., 293 (294) [1863]. 
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in Bashi Chunder Sen Poddar v. Manshi Enayet AU^ the con¬ 
test is between the true owner of the property and a purchaser 
from his benamidar. In the case now cited, the son of the true 
owner mortgaged the property to the plaintiff, and the defendant 
purchased the same property in execution of a decree against the 
owner. The Court held that there could be no estoppel against 
the defendant who held adversely to the owner, and thought that 
the onus would lie upon the defendant only in a case in which the 
owner or his representative as defendant is contesting an aliena¬ 
tion by the benamidar. 

Tiieheiroftho The heir of a person who creates a benami may be bound, as 

between himself and a purchaser from the benamidar, by his an- 

Bame^stIli.por ccstor’s act, irrespective of any act or omission of his own, and 

even although he was a minor at the time of the purchase, there 
being a continuing misrepresentation by the ancestor by which 
the heir is bound. 

Lachmun In the case of Luchmun Chunder Geer Gossain v. Kally Chum 

Go^'in o.*^*^*^ Singh^ there had been a long course of public acts and declarations 
^[1873.] by Ubotar Singh, the grantor of a deed of sale to his wife Ulpa, 
and he, during his lifetime, as far as possible, by transfer of posses¬ 
sion and otherwise, did all that he could to cause his wife to bear 
towards the public tlje character of owner. “ The heirs,” said 
their Lordships of the Privy Council, “ were as much bound by 
the misrepresentations made by the father, as the father would 
have been if the wife in his lifetime had actually sold the property 
to a bond jule purchaser. In such a case the father could not have 
recovered the property from the purchaser ; and it appears to their 
Lordships that the minor, claiming by descent from the father, is 
equally bound by those misrepresentations, and that he cannot, as 
heir to the father, set up that that property belonged to the father, 
when the father could not, in his own lifetime, under similar 
circumstances, have set up that the property belonged to him.”® 
The above case was referred to in two recent decisions of the 
Calcutta High Court. In Chunder Coomar v. Hurhuns Sahai* 
the plaintiff sued as the son and heir of one L B, alleging that 


* I. L. R., 20 Calc., 236 [1892], observing • 19 W. R., 292 [1873]. 
upon the dictum of Phear, J., in Bhutan • Ib., 297. 

Dostv. UjtoochSuigh, 10 W. B., 185 [1868]. ♦ I, L, R., 16 Calc., 137 [1888]. 
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L B in his lifetime pnrchased certain property from J D in the 
name of his wife R ; that, during plaintiff’s minority, J D’s 
nephew, the defendant, brought an unfounded suit of pre-emption 
against R, and by compromise with her obtained a decree and took 
possession of the property. The plaintiff claimed the property as 
the heir and representative of his father on the ground that R was 
a mere benamidar. The Court held, on the authority of tho Privy 
Council case, that the defendant, as a purchaser for valuable con¬ 
sideration from R, had a complete defence as against the heir. 

In the case of Sarat Chumler Dey v. Gopal Chunder Laha> the 
opinion was expressed by a Division Bench of the Calcutta High 
Court that tho mere fact that a transfer of property is benami, 
does not constitute such a misrepresentation as to bind all persons 
claiming under the creator of the benami. The Court were of: 
opinion that the Privy Council case did not go so far as to lay 
down that principle, however salutary it might be that such should 
be the rule of law, and held that the acts of the creator of the 
benami were not such as to constitute an estoppel against his heirs. 

The case was reversed by the Privy Council upon another £ 

ground, and in the course of their remarks their Lordships of the ( 

Judicial Committee enunciate certain principles of much impor- ^ 

tance as regards the general rule of estoppel by conduct and its 
application to benami transactions.* 


Tlio heir nmy 
be estopped by 
his own nets, 
althoujrh tho 
acts of tho 
creator of the 
benami do not 
raiso an estop¬ 
pel. 


Sarat Cluindor 
I>ey V. Gopal 
Chunder Lah a 
[1892]. 


In the case now cited one Umed Ali Ostagur in 1878 made a 
benami gift of his property to his wife, Arju Bibee, by htba, reo-ig. 
tered and purporting to be made in consideration of the dower due 
to her, and, without mutation of names, managed the property as 
her ammuktar under a general power-of-attorney. In 1880 Arju 
Bibee, a few months after her husband’s death, mortgaged the 
propeHy to one Kalimuddin, who obtained a decree in ox^ecution 
o which the appellant’s predecessors purchased and came into 
possession. In 1885, however, Gopal Chunder, the plaintiff, pur¬ 
chased from Ahmed Hossein and Rahimunnessa Bibee, a son and 
a daughter of Umed Ali, the shares to which they claimed to have 
succeeded on the death of their father. The plaintiff sued for 
declaration ofi his right to these shares and for partition. Tho hiba 
o 1878 having be en found to be invalid, the question remained for 

I. L. R., 16 Calc., 148 [1888]. • Soo this case cited at lengrth, rupra, pp. 43—48, 

C, E - 
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decision whether Ahmed Hossein and Rahimunnessa w'ere estopped 
by their father’s acts or by their own conduct from asserting their 
rights of succession. 

The Judicial Committee, distinffuishing Luchmun Chunder Geer 
Gossain v. Kally Cliurn^^ held that there was no foundation for 
the plea of estoppel so far as founded on the actings of Umed Ali, 
the hiha of 1878 being in no way different from an ordinary 
benami transaction ; but, upon the question whether the plaintiff 
was estopped from maintaining the invalidity of the Mha by the 
declaration or acts of his authors in title, their Lordships were of 
opinion that he was so estopped in consequence of the conduct of 
Ahmed, who was of age to consent to the mortgage of 1880, and 
by his acts and representations to bar himself from challenging it. 

Applying the principles of estoppel by conduct, their Lordships 
found that Ahmed represented his mother in the transaction of the 
mortgage ; that he acted as her ammuktar, signed the mortgage 
on her behalf and in her name, and received the consideration- 
money ; and that the terms of Section 115 of the Evidence Act 
directly applied to the case, “ for Ahmed, having by his acts and 
the declaration which his acts involved, intentionally caused the 
lender to believe that Arju Bibee as proprietor under the hiba was 
entitled to grant the mortgage, neither he nor his representative, 
the plaintiff, could be allowed to deny the truth of what was there¬ 
by represented, believed, and acted on.” 

As pointed out in the Chapter on Representations, the effect of 
this decision appears to be an extension of the rule of estoppel by 
conduct which will affect every branch of the law to which the 
doctrine has been applied. Even assuming that Ahmed acted in 
bona jide ignorance of his own rights as heir, their Lordships held 
that the position of the person who was induced to act must be 
looked to ; the determining element being “ not the motive with 
which the representation has been made, nor the state of know¬ 
ledge of the party making it, but the effect of the representation 
as having caused another to act on the faith of it.” 

There is, however, no estoppel against the purchaser at a sale 
held in execution of a decree obtained against a person who would 
by his conduct be precluded from denying the title of third parties 


» 19 W. R., 292(P. C.)[1873]. 
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who have dealt with his bonamidar. In Dinendwnath San,mil v. Pmd.a.or „t 
/eamiama,. Gho.e,^ tho Judicial Com.nitteo observed : “There is a 
great distinction betiveen a private sale in satisfaction of a decree, '11;“,;“,! 
fln a sale in execution of a decree. In the former, tho price is 
xed by the vendor and purchaser alone ; in the latter, tho sale 
must bo made by public auction conducteil by a public officer, of 
winch notice must be given as directed by the Act, and at which 
the public are entitled to bid. Under the former, tho purchaser 
derives title through the vendor, and cannot acquire a better title 
than that of the vendor. Under the latter, tho purchaser, notwith¬ 
standing he acquires merely the right, title, and interest of the 
judgment-debtor, acquires that title by operation of law, adversely 
to the judgment-debtor, and freed from all alienations or incum- 

brances effected by him subsequently to the attachment of tho 
property sold in execution.” 


So in Lala Parbhu Lai v. it was held that a purchaser 

a an execution-sale is not tho representative of tho judgment- 
debtor so as to be estopped by tho conduct of the latter from deny¬ 
ing the validity of an adoption. “ Estoppel,” said the Court, “ is 
purely a personal bar operating against the person whose conduct 
constitutes it, and against his privies and representatives. That it 
will not operate as against a simple money-creditor as such is 
established by the case of Richards v. Johnston? The case of a 
mortgagee would seem to be different, for ho derives his titli, 
directly from the debtor, and will be bound by tho previous con¬ 
duct of tho debtor in respect of the property mortgaged. The 
case of Poresh Nath Mookerjee v. Anath Nath Deb^ shews that if 
the execution-purchaser had been also mortgagee of the property 
from R, ho might be held to be his represeutativo under Section 
115 ; but we are aware of no authority for holding that the simple 
fact of purchase at an execution-sale will make him tho repre¬ 
sentative, for tho purpose of that section, of the judgment-debtor.” 


* I. L. R., 7 Calc., 107 ; L. R., 8 I. A., 65 
[1881]. Soo Miuvst. Iviril Kooer v. Lalla l)ehe« 
PtrslutdSimjh^lS W. R.,200[1872] ; iSvimaU 
Aiunul jVayi Daai v. iJhnrandya Chaitdra 
Mookerjte, 8 B. L. R., 122 (127) [1871]. 

» I. L. R., M Calc., 401 [1887]. 

"4 II. & N., 600 [1859], whoro Martin, 
B., citing Heaae v. Hoyen [9 B. & C., GS6]: 


‘It is a well-established rule that estoppels 
bind parties and privies and not strangers,’ 
observed: “But no authority has been 
cited to show that a judgment-creditor is 
party or privy to tho acta of tho judgmeut- 
dobtor.” 

♦ I. L. R., 9 Calc., 265; L. R., 9 I. A., 
147 [1882]. 



Unless the 
estoppel is al¬ 
ready in opera* 
tioD, 


68 EXECUTION-PUnCHASERS. [PART I. 

It is, however, clear that a mortgagee, who would be estopped 
by the representations of his mortgagor, does not improve his 
position by purchasing the mortgaged property at a sale held in 
execution of a decree obtained by him on his mortgage. 

In a suit for rent brought by the putnidar against the dur- 
putnidar, the latter pleaded that he had parted with his interest to 
his wife and son, and the suit was dismissed. The putnidar then 
sued the wife and son, and purchased their durputni interest at 
the execution-sale. In a suit by the putnidar, suing as dur- 
putnidar, against a tenant, one P intervened and claimed title to 
the durputni under a mortgage from the previous durputnidar 
made after the dismissal of the first suit, and alleged that the wife 
and son were only benamidars, and that he had completed his title 
by purchase in execution of a decree obtained on his mortgage. 
The Privy Council held (adopting the view of the Calcutta High 
Court) that P, the intervening mortgagee, was bound by the 
estoppel arising out of his mortgagor’s disclaimer of title in the 
previous suit; that his mortgagor had directly induced the plaintiff 
to believe that he had sold his property absolutely to his wife and 
son, and led him to bring a suit against them for rent and to pur¬ 
chase their interest, and that P was in no better position than his 
mortgagor by reason of his purchase at the execution-sale.^ 

“ Our opinion,” said Garth, C. J., in the lower Court, “ in this 
respect is founded upon the well-known rule of law laid down by 
Lord Denman in the well-known case of Pickard Searsi^ This rule, 
the justice of which is very obvious, is embodied in the 115th Section 
of the Evidence Act, It would be perfectly monstrous in this case 
to allow Issur Chunder or any one claiming under him to contend 
that the plaintiff has no right to the estate which he has purchased 
upon the faith of representations made by Issur Chunder himself.”® 

In the recent case of Kishory Mohnn Roy v. Mahomed Mujaffar 
Uossein,^ the principle of the case last cited was applied to execu¬ 
tion-purchasers under the following circumstances. The plaintiffs 
attached property in execution of a decree held by them against 
the estate of one A, whose widow claimed the property by right of 

» Poreah Nath Mooherjtt v. Anath Nath ■ Sub. nom. Anath Nath Deb v. Diahtu 
Z)ei, I. L. R., OCalc., 265 ; L, R., 9 I. A,. Chunder Roy, I. L, R., 4 Calc., 783 
147 [1882]. (787). 

» 6 A. & E., 40 [1837]. •* I. L. R., 18 Cnlc., 188 [1890], 
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. ■ A1 ; and upon her ohjec- 

tion tho property was released. Ponding an appeal the widow 

mortgaged part of the property to the defendants. Upon appeal 
t e case was remanded, and was settled by a compromise between 
the plaintiffs and A’s widow, by which a 12 annas share of tho 
property was released from attachment and a 4 annas share in¬ 
cluding the property in suit was declared liable under the decree. 
The plaintiffs purchased the property in suit at the execution-sale, 
and sued the defendants upon the strength of this title. The 
defendants, who had purchased the property in execution of their 
mortgage-decree, contended upon appeal that they had a good 
title as hona Jkle mortgagees and auction-purchasers as against A 
and all persons claiming under him, A having allowed his widow 
to appear as tho ostensible owner of the property. The Court held, 
upon the authority of Luchmun Chunder Geer Gossain v. KaUy 
Churn Singh,'- that this question was sufficiently raised by the 
pleadings, and that, though the plaintiffs were not mortgagees 
from A or his heirs, yet as their right to hold the property in dis¬ 
pute resulted from a compromise between them and tho widow, 
their position was more analogous to that of tho auction-purchaser 
in tho case of Poresh Nath Mooherjee v. Anath Nath Deb'' than 
to tho position of the execution-purchaser in Lala Parbhu Lai v. 
Mylne} The plaintiffs were, therefore, upon the authority of tho 
former case estopped from questioning the defendant’s title, having 
allowed tho widow to appear as the ostensible owner in the matter 
of the compromise, and having stated in the sale-proclamation, 
pursuant to which they made their purchase, that the property was 
mortgaged to the defendants. This notification enabled them to 
purchase for an inadequate sum," and they could not be heard to 
say that the mortgage was not binding on them. This decision 
has been upheld by their Lordships of the Judicial Committee's 
citing and applying the observations of Sir Montague Smith in 
Ramcoomar Koondoo v. McQueenfi 


* 19 W. R., 292 [1873]. 

* I. L. R., 9 Calc., 265; L. R., 9 I. A., 
147 [1882]. 

® I. L. R., 14 Calc., 401 [1887]. 

* See Btjjonatk Sahoy v. Doolhm 
nath Kooer, 24 W. R., 83 [1875]. 


• E. R., 22 I. A., 129 [1895]. Sub. nom, 
Mir Mnkfnmd Mosufftr Hossein v. KUfiori 
Mokun Ihty. 

• II B. L. R. (p. C.) at p. 54 [1872], 
iv-pra, p. 63. 
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ArraDt^etucnts 
nvL<le in fraud 
of creditors. 


EfToct of, as 
between tlio 
colluding 
pariios« 


Earlier Cal¬ 
cutta deci¬ 
sions. 


Another class of cases, which arise chiefly in connection with 
documents and decrees, requires to be considered, where two 
parties combine to make a false statement in order to deceive a 
third party, and one of those parties afterwards avows the fraud, 
and seeks to dispossess his companion upon proof of the real 
nature of the transaction. The question in such cases is whether 
a party alleging that the transaction was a benami and fictitious 
one, made with the direct object of defrauding creditors, can be 
allowed to take advantage of his own fraud. The eaidier decided 
cases go to shew that a party cannot allege or plead his own 
fraud, and his representatives are in the same position, and this 
view has recently been re-affirmed in Bombay. The contrary 
rule, however, is supported by considerable authority, and tho 
question can scarcely be regarded as settled. In a recent case 
cited below,‘ a solution of the difficulty is suggested. 

Kaleenath Kurv. Doijal Kristo Deh^ illustrates tho earlier cases.® 
Tho plaintiff sued to recover possession of certain land which had 
been made the subject of a benami conveyance by his father in 
favour of the defendant’s father and others, the conveyance being 
in fraud of creditors. Tho High Court, upon a review of the 
rulings from the year 1859, and upon consideration of a passage 
in Taylor on Evidence,* differed from tho view taken in that 
authority, and held that the plaintiff could not be permitted to 
plead the fraud of his father from whom he derived his title. The 
principle of this and other similar decisions may be expressed in 
the words of Hobliouse, J. : “I think it is far too common in this 
country for persons, when they become embarrassed and are in 
danger of losing their property by being compelled to satisfy just 
debts out of it, to transfer the property for the sake, as they 


* Babnji V. Krishna^ I, L. R., 18 Bom., 
872 (374) [1893]. 

» 13 W. R., 87 [1870]. 

® See nurrtf Snnker Menkeijee v. Kali 
Cenmov Mookevjee, Gap rol. W, R., 265 
fl864]; Ahksoofuiry Gonptn v. flora Lnl 
Roy^ 6 W. R., 287 [1866], and numerous 
cases cited id 13 W, R,, 87. 

^Taylor on Evidence, 4th od., § 93. The 
passage, which in terms refers only to 
estoppel by deed, is as follows :—Indeed 
the better opinion seems to bo that where 


both parties to an indenture either know, 
or have tho means of knowing, that it was 
executed for an immoral purpose, or in con¬ 
travention of a statute, or of public policy, 
neither of them will be estopped from prov¬ 
ing those facts which render the instrument 
void ah for although a party will 

thus, in certain cases, bo enabled to take 
advnntage of his own wrong, yet this evil 
is of a trifling nature in comparison with the 
flagrant evasion of the law that would result 
from tho adoption of an opposite rule**^ 
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suppose, of saving it, into the names ot other persons upon whom 
they think they can rely. 1 believe that it is good that parties in 
this country should understand that, in making arrangements in 
regard to their property for fraudulent purposes, such as defrauding 
creditors, they are entering upon a dangerous course, and that they 
must not expect the assistance of the Courts to extricate them from 
the difficulties in which their own improbity has placed them.’’^ 

The opposite view had, however, already been taken by other Ram Sarun 
Judges, and there is much authority for the proposition that the * 

parties may, as between themselves, shew the truth of the trails- 
action. In Ram Sarim Singh v. Musst, Fran Pearce^ the plaintiff 
and the defendants had, in a previous suit brought by certain 
reversioners, made certain statements to the effect that a mortgage 
was hon^ fide and for consideration, with the object of defeating 
the reversioners’ claim which was a false one. The High Court 
held that the admission in the previous suit would operate to the 
fullest extent in favour of the reversioners, but that, in the present 
suit, it was open to the Court to enquire into the nature of the 
transaction and declare it void if it was satished that the transac¬ 
tion was not a hon^ fide one. As between two parties, both of 
whom were in fraud in making a particular statement, it is open 
to one to plead the truth and incapacitate the other from takintr 
advantage of the fraud. “To rule otherwise,” said Levinge, j” 

“ would be to cripple the action of the Court and make it a vehicle 
for enforcing fraudulent deeds. In this case no innocent party has 
been affected by the admission or representation ; it exhibits solely 
an attempt by one party to a fraudulent deed to gain an advantage 
over tho other parties of the same deed, all cquiiUy participating 
in the fraud, founded on an admission made by the latter in the 
deed, without any intention that tho former should benefit by it to 
the prejudice of tho latter.”^ 

This decision was upheld by the Privy Council. “ It is in trutli,” 
said James, L. J., “the case of a common mortgage in which the 
defendant says there never was tho money advanced. It is open 
to the mortgagor in this country to deny that the money, tho 


lo w. Jtoffevs, 9 li, fc C.p 5SiS, and Frevnan ? 

* 1 w. u., 150 [180*!]. Cooke, 2 Ex., 660. 

*1 W. R,, 158, referring to Ileant v. 
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receipt of which is formally acknowledged under his hand and 
seal, was advanced, and to cut it down to a nominal sum or nothing. 
That being so, and the instrument being relied upon by a person 
out of possession, seeking to obtain possession through the medium 
of a foreclosure suit, it appears to their Lordships that there is 
nothing whatever to prevent the defendant from shewing the real 
nature of the transaction. Then with regard to the supposed 
estoppel by pleading, it is equally clear that a pleading by two 
detendants against the suit of another plaintiff can never amount 
to an estoppel as between them.”‘ 

The decision in J^am Sarun Singh v. Musst. Pran Pearee^ has 
been applied to this class of cases,® and it would now appear to 
be the law in Calcutta that the real nature of the transaction may 
be shewn either by the defendant or by a party claiming under 
him, and even where the object of the transaction is to obtain a 
shield against a creditor. Upon this principle, the parties, as 
between themselves, are not precluded from shewing that the pro¬ 
perty was not intended to pass by the instrument creating the 
benami. In Sreemutty Dehia Chowdhrain v. Bimola Soondnree 
Pebiay* Couch, 0. J., after referring to English cases® in which 
a similar principle had been recognised, said : “ Although, no 
doubt, it is improper that transactions of this kind should be enter¬ 
ed into .... if the Courts were to hold that persons were con¬ 
cluded under such circumstances, they would be assisting in a 
fraud, for they would be giving the estate to a person when it was 
never intended that he should have it.” And this view has been 
acted upon at Allahabad in Param Sing v. Lalji Mal.^ 

A distinction is, however, suggested by Mr. Mayne ^ between 
the case where a third party has been actually defrauded by means 


‘ 13 Moo. I. A., 651 (559) (1870); Seo 
Ramanugra Naraynn y. Mahnsnndnr Kun- 
wav, 12 B. L. R. (P. C.), 433 [1873] ; Svir 
mati Sukhimani Dnsiy. .Mahendrannlh Dull 

4 B. U R. (P. C.), 17 (28) [1869]; Naioab 
AzinitU Khan v. Ourdwaree JfuU, 13 Moo. 
I. A., 395 (1870). 

» 13 Moo. I. A., 651 (1870). 

* Jtusst. LuUeeJhuiiissa v. Goor Surun 
Dvss, 18 W. R., 485 (1872) ; Sreeunth Roy 
y. Biudtto Bashinee Debia, 20 W. R., 112 
[1873]; Sreemutty Debia Chowilhrain y. 
iSimula Soonduvee Debia, 21 W. R., 422 


[1874] ; Bykant Nath Sen y. Goboollah Sik- 
dar, 24 W. R., 391 (1875) ; htukim Mullick 
V. Ramjan Sikiav, 9 C. L. R., 64 [1881] ; 
and see Param Singh v. Lalji Mai, I. L. R., 
1 All., 403 (1877). 

♦ 21 W. R., 422 (1874). 

» Symes v. Hughet, L. R., 9 Eq., 475 
[1870] ; Tennent v. Tennent, L. R., 2 H. L., 
9 (1870). 

® I. L. R.. 1 All., 403 [1877]. 

Hindu Law and Usage, § 405, and 
cases there cited. See the observations 
upon the maxim in Param Singh v. Lalj* 
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01 tho benami transaction, and tho case \Yhere the frand has not 
gone beyond the stage of intention, and he refers to English 
decisions as proceeding upon the maxim in pari delicto potior est 
conditio possidentis. 


And in the recent case of Chenvirappa v. Puttappa ^ great Romiay suff- 
unwillingness was shewn to affirm the broad principle asserted 
in the Calcutta cases. In that case, two Judges of the Bondjuy 
Court expressed an opinion that where an illegal purpose has been 
effected by a transfer of property tho transferee is not to bo 
treated as a trustee holding it for the transferor,* and limited 
the effect of the decisions above cited to the case where a collusive 


transaction has merely proceeded to the length of a fictitious 
instrument passing between the parties, or where false declara¬ 
tions have been made by them in litigation for their common 
benefit, the transaction being still inchoate, and the violation of 
the law not having been completed. In such a case the Court 
considered that the apparent ownership might be displaced by the 
real, a suspensive condition being annexed to the initial acts of 
the parties of which Courts of Equity might take advantage. 

But where the fraudulent purpose had once been effected by tho 
defeat of a third person’s rights in Court, Equity would refuse to 
relieve the parties from the consequences of their collusion.® And 
this appears to be the view taken in England.* 

In Bahaji v. Krishna^ tho cases are distinguished as follows by Solution sug- 
Sargent, C. J. : “The judgments of the Privy Council in Ram t? 
Sarun Singh v. Ma^st. Pran Pearee,^ and of the Calcutta High 
Court in Sreemutty Bebia Chowdhrain v. Bimola Soondnree Dehiad 
as delivered by Sir R. Couch, shew that it is open to the defemlant ^ ' 


Mai, I. L. R., I All., 403 [410] citod in tho 
chapter upon Estoppel by Matter id Writ¬ 
ing, infra. Part I, Ch<aptor X. 

> I.L.R.,llBom„ 70S (718, 719) [1887]. 
Soo the English cases there cited and dis¬ 
cussed. 

® Section 14 of the Indian Trusts Act (II 
of 1882) [which extends to Madras, tho 
North-West Provinces, tho Panjab, Oudh, 
tho Central Provinces, Coorg and Assam] 
provides that where the owner of pro¬ 
perty transfers it to another for an illegal 
purpose, and such purpose is not carried 
nto execution, or tho transferor is not os 


guilty as tho transferee, or the effect of 
permitting tho ti-ansferee to retain tho 
property might bo to defeat the provisions 
of any law, the transferee must hold tho 
property for the benoht of tho trans¬ 
feror.’’ 

« Soo tho Chapteron Estoppel by Matter 
in Writing, Part I, Chapter X. 

• See May on Fraudulent and Volun¬ 
tary Dispositions of Property,” 2nd od 
470—472. 

• 1. L. R., 18 Dom., 372 (374) [1893]. 

• 13 Moo. I. A., 551 [1870J. 

’ 21 W.R., 422 [1874]. 
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to defend his possession by showing that the real transaction 
between himself and the plaintiff was to defraud, whether a third 
party or the defendant’s creditors generally. The decision by Sir 
M. AVestropp and Melvill, JJ., in Mahadaji Gopal v. Vithal 
followed in Dharma Sakharam v. jS'ago Badgu^ tarns 


Transaction is 
void as airainst 
third party 
defrauded, 


upon the special circumstances which in these cases were deemed 
to estop the defendant from pleading sueh a defence. The same 
question is much discussed in Chencirappa \, Puttappa^^ hnt'ViQ do 
not find that any authority of a Court of Equity is referred to in 
that case which questions the right of the defendant to plead such 
a defence whatever doubt there may be as to the plaintiff’s right to 
avoid his own deed by setting up his own fraudulent act.” 

It is of course clear that where two persons have combined to 
defeat the title of a third, the Court will strip all disguises off the 
fraud, and, as between those parties and the party defrauded^ 
will look at the transaction as it really is, applying the doctrine 
that a man cannot take advantage of his own wrong. Thus, in 
Naivah Sidhee Nazir Ally Khan v. Rajah Ojoodhyaranxj^ where 
there was a fraudulent agreement between the mortgagee’s 
representatives in possession and the purchaser at a Government 
sale, both were held estopped as against the mortgagor from 
relying upon the illegality of their contract. The Judicial Com¬ 
mittee held that, as between these parties, the sale must now be 


TrustimpoBod. regarded as a private sale, which imposed a trust upon the estate 


which passed by it. In Gopi Wasude\3 Bhat v. Markande Nara- 


yan Bhat^ the defendant obtained a sham decree against one 
Janu in collusion with him, and afterwards asserted his rights 
against the plaintiff, a bond fide purchaser for value. The Court 
observed : “ Looking to the current of recent decisions,® we 
think they shew a strong tendency to refuse to give effect to 
fraudulent and fictitious transactions, and to undo them even in 
the interest of a party, where that can be done without unreason¬ 
able prejudice to the other party. And if such transactions wiU be 
set aside even at the suit of a party, much more may they be 


» I. L. R., 7 Bom., 78[18S1]. 9 Eq., 475 [1870]; SretniuUy Dehin Choie- 

* Bom. P. J. for 1890, p. 275. dkrnin v. Biaiola Sooiidnree Dehia, 21 W. 

® I. L. R., 11 Bom , 708 [1887]. R., 423 [1874] ; R. Watson tt* Co. v. Ooixe 

♦ 10 Moo. I. A., 540 [1800]. Soondvree 24 W. R., 392 [1875]; 

» I. L. R.. 3 Bom., 30 (33) [1878]. Param Sinyh v. Lalji Mai, I. L. R.. 1 All., 

® Referring to Syines v. llxyhcs, L R., 403 [1877]. 
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treated as a nullity in the interest of an innocent purchaser 
for value.” 

The doctrine of estoppel by conduct has also been applied to Estoj.pci m 
the case of FAsnLY Arrangements made between the members arrmi^oiMeilts^ 
for the sake of peace or the preservation of property, where snch 


arrangements have been acquiesced in and acted upon, and in 
such cases the Court will not look so much to the adequacy of the 
consideration as to the motives and conduct of tho parties. So 
in tho case of Lakshmihai v. Ganput * where infants had, since 


attaining their majority, by their acts and conduct adopted the 


acts of their mother and guardian, and agreed to treat the will of 
a testator as valid, it was held that they had by ratification 
acquiesced in tho disposition of the property and were estopped 
from disputing tho provisions of the will. 

In the case last cited Couch, C. J., said : “ In order to constitute Principles 
a binding family arrangement, it is not necessary that there oiforced!'''’ 
should be any formal contract between the parties, and if suffi¬ 
cient motive for the arrangement is proved, the Court will not 


consider the quantum of consideration : Williams v. WilliamsP’ 


The fact that by their agreement the parties have avoided the 
necessity for legal proceedings is a sufficient consideration to 
support it: Partridge y. Smith Naglory. Winch'^ ^ 

The principles upon which family arrangements are enforced in WiiHnmsy, 
England are examined in tho case of Williams v. Williams above [S]™® 
cited, and would appear to be applicable in this country. In that 
case one J AV died in 1831, leaving property of different kinds 
and an incomplete will by which, after making provision for his 
wife, he purported to give his property to his two sons in equal 
shares. Tho brothers agreed verbally that tho invalidity of tho 
will should make no dificrence, and for twenty years carried on 
partnership and dealt Avith the whole property as if it belonged 


* 5 Bom, n. C. R., 128 (0. C. J.) 
[1808], 

* L. R., 2 Ch. Ap., 20-1 (1860]. 

» 9 Jur. N. S., 742118<W]. 

* 1 Sim. & St., :)V)\ [1821]. Soo for 
other cases of this clusa KeaU v. AVi/r, 
1 Koon., 672 [1887]; Ford v. Stuart, 1.5 
Boav., 403 [1852] ; Stockley v. Stockley, 1 
V & B., 23 [1812]; Perase v. Perss'., 7 Cl. 
& F., 279 [1840]; Uamuttralty v, Uai'oni, 


de Bnl, 12 Cl. & F., 45 [184.5]; Mam,sell 
V. White, 4 Cl. A F., 1030 [1851]; Stnpll- 
ton V. Stapifton, 1 Atk., 2 [1730] ; and tlio 
c.xses cited in tbo notes to White .and 
Tudor’s Loadiiipr Cases, Cth cd., vol. ii, 
920. Sco Itajunder 2't^arain Itae \\ Blfoi 
fJorind Sinyh, 2 Moo. I. A., pp. 233, 2-34 
[1839], as to nj'reements acknowledged 
in Court in compromise of conflicting 
claims. 
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to them equally, the widow concurring in this arrangement down 
to her death. Upon the death of the younger brother (the part¬ 
nership having already been dissolved), his representatives filed a 
bill against tbe elder brother for the equal division of the pro¬ 
perty. The defendant contended that there was no formal agree¬ 
ment for the division of the property and no consideration for 
the agreement, that if there was any agreement it could only 
have related to the property existing at J W’s death, and that 
the arrangement had none of the ingredients of a family arrange¬ 
ment, there being no mutuality in it, no disputed rights, and no 
compromise of family differences. The Court of Appeal held, 
affirming the decree of Kindersley, V.C., that there had been an 
agreement between the brothers and the widow upon sufficient 
consideration. “ It was strongly argued for the appellant,’^ said 
Turner, L. J., “that this case does not fall within the range of 
the authorities ; that those cases extend no further than to 
arrangemeuts for the settlement of doubtful or disputed rights, 
and that in this case there was not and could not be any disputed 
right ; but this is, I think, a very short-sighted view of the cases as 
to family arrangemeuts. They extend.. .as I conceive, not merely 
to cases in which arrangements are made between members of a 
family for the preservation of its peace, but to cases in which 
arrangements are made between them for the preservation of its 

property.and certainly in these cases this Court does not 

inquire into the quantum of consideration.” ^ 

Indian cftsos. Where a reversioner took a prominent part in effecting the 

distribution of a deceased Hindu’s estate, and became witness to 
an instrument executed for the purpose of adjusting the family 
disputes, it was held that he was estopped \>y his conduct from 
questioning the legality and genuine character of the arrangement 
and the validity of assignments made by persons taking shares 
under the arrangement.® Again, where the plaintiff, who had 
lived jointly with his father for upwards of twelve years after 
attaining majority and had acquiesced in his father’s management 
of the property, sued to recover a share of the property which 
had been sold in execution of a decree against his father alone, 


> L. R., 2 Ch. Ap., 294 (304) [1806]. 


* Sia Dost V. Our S<i/iai, I. L. R., 
3 All., 362 [1880]. 
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the decree having been obtained in respect of a debt incurred 
under ciroumstances which would preclude the sons from contest¬ 
ing it, he was held by his conduct to have acquiesced in his 
father’s dealings with the property.* 

In Tennent v. Temient,^ Lord Westbnry states that in family 

agreements it is required that there shall be on all sides uberrima 
fides* 


A party may, by conduct of waiver, be estopped from insisting Wnivor. 
upon a binding family arrangement. Where the plaintiff had 
defended a previous suit on the ground of her preferable right 
to inherit, and afterwards sued the plaintiff in the former suit 
upon the basis of a valid family compact varying the ordinary 
rules of inheritance to recover half the property, Holloway, C. J., 
said : “ There is another perfectly satisfactory ground for saying 
that this suit cannot be maintained. The plaintiff now insists 
upon a valid family compact varying the ordinary rules of inherit¬ 
ance. She has, however, previously appealed to the general rule, 
litigated the matter through three Courts, designedly keeping 
back the compact upon which she now seeks to insist. There can 
be no stronger case of an absolute waiver of that contract, and of 

conduct rendering it wholly inequitable to permit her now to insist 
upon it.*’ 8 

Similar to the estoppel arising in cases of family arrangements Estoppel by 
IS that which operates where there has been a binding partition E^fworthe 
entered into and acted upon. Where the plaintiffs, members of a “ 

joint Hindu family, alleged that a solemn deed, registered and 
purporting to effect a valid partition of the family property, was 
never acted upon and was a mere device to defeat creditors, it was 
held that it lay upon them to make out a sufficient case to set aside 
the deed which was primd facie valid and operative.* The mem¬ 
bers of the family will not only be estopped as between themselves 
but as against purchasers. “ Whatever may be the intention of 
the members, purchasers at least have an undoubted right to bind 
th^by their public acts to the fulfilment of those obligations 


* Damudar Da$$ y, MuKoravi Pandah, 
13 C. L. R., 96 [1883]. 

■ L. R„ 2 So. Ap., 6 (10) [1870]. 

• Jnwtki Annvd v. KamaUuKummal, 7 
Mad. H. 0., 263 [1878]. 


* Srimafi SuiMmani Dasi v, Mahtndra 
Nnth Dutt, 13 W. R.. 14; 4 B. L. R. (P. 
C.), 16 [1869]. See SreevutUy Shamn$oon<Ury 
Dos$ec V. Knrtick Churn MUter, Bourko 
(0. C), 326 (334) [1865]. 
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which such public acts cast upon thein.”^ Those observations, as 
pointed out by the Privy Council, wore not intended to shake the 
credit of the numerous decisions which have established between 
the apparent and the real title that a benami transaction, void of 
fraudulent design, may bo made the foundation of a decree in a 
Court of Justice.^ 

Jsor is it necessary that there should be a partition by metes and 
bounds. The agreement itself, and the position of persons affected 
by it, being the foundation of the estoppel, evidence that a binding 
partition has taken place will be sufficient.® Thus where three 
brothers entered into deeds of compromise and partition and upon 
the death of one, another sued his co-survivor for the share to 
which ho would have been entitled under the will of their father, 
the Privy Council held that, even it the plaintiff were entitled 
under the will, every interest which he had or could claim there¬ 
under had passed by the deeds.* 


Estoppel In 
casus of aclop. 
tioo. 


A\ here an invalid Adoption has been acted upon and recognised 
by the members of a family, and the person adopted has changed 
his situation, an estoppel may in certain cases arise. In such a 


Presumption 
in favour of 
adopted 80 D« 


Foundation of 
tho estoppel. 


case tho person whose interest it is to maintain the adoption will 
ho supported by a very strong presumption in his favour similar 
to that which arises when the legitimacy of a person in possession 
of property is questioned by a person who has a strict ritrht to 
question it. The case of a Hindu claiming by adoption is perhaps 
as strong as any case of this kind, because he loses any rights 
which he may have had in his own family, and it would be unjust 
to deprive him of the status which he has acquired in his adoptive 
family except upon the strongest proof of the alleged defect in his 
title. These principles have been laid down by the Privy Council 
m the case of Rajenclvo Nath Holdar v. Jogendro Nath Banerjee> 
The presumption is strengthened by the active acquiescence of 
members of the adoptive family when they have signiHed their 
complete concurrence in the adoption, and have encouraged the 


» 4 B. L. R.(P. C.), 29. 4 rr 7 

9 IK 90 . Chunthr Ohose v. Ti-oylvkh^ 

' " Oko4e, L. K 21 I A 

^ Annnta Balocharyn y. Damodhar •14MoolA fi-nsvii c u- t 
R..13Bom.,25[18SS]andtbo discussed ^871], boo thesubjoct 

.y.... Part 11, Chapter VI, ipop the ed'loV ' ^ ' 

oonclusivoncss of Piirtation Procoodinys. ., luy/. 


xmAj?, n.] 


ESTOPPEL ny ADOPTION. 


79 


person adopted to believe in the validity of his adoption. Acts, 
snch as concurrence in the performance of the funeral ceremonies 
of the adoptive father, and a long course of conduct shewing con¬ 
clusive acquiescence in the validity of the adoption, will raTso an 
estoppel in favour of the adopted son.^ Such acts, however, on 
the part of the family would hardly bo strong enough unless the 
person adopted has, through the influence of the course of the re¬ 
presentation by conduct, so altered his situation that it would bo 
impossible to restore him to that original situation.* 

Where an adoption w’as acquiesced in for many years, it was 

held that the consent of some person competent to give away the 

adopted son should be presumed ; ® and in a suit for a declaration 

that an adoption long acted upon was fraudulent, the Court held 

that the onus was on the plaintiff to establish the fraud which he 
alleged.^ 

It would seem, however, that admissions made under a mishike of 

law do not necessarily generate an estoppel in these cases.^ The 

real test to be applied is whether the plaintiff has changed his posi¬ 
tion. 

Tho broad principles expressed in the earlier Madras case were The position „f 
subsequently questioned by a Full Bench of tbe Court in r/i/tuK 
V, Krishtian,^ Tbe Court stated tbat tbe rule of estoppel by con- 
duct does not apply where an invaUd adoption is made by a person “o‘'lookla'L‘° 
under the full belief that it is valid in law, even where tbe person 
adopted is induced by tbe conduct of the person adopting him to 
abstain from claiming a share in the inheritance of his natural 
family. The Court based their decision upon a narrow construc¬ 
tion of the term “ intentionally” in Section 115 of the Evidence 
Act which was taken to be less comprehensive than the term 


* Smlaxhiv ^^oresh^^av v, Ilnri Moreskvnr, 
11 Horn. H. C. R., 190 [1874]; Chintu v. 
D/tOTidu (cote p. 192) ; Jiutyi Vinnynlcmv 
V. Lakthmibai, I. L. R., H Bom., 381 
[1887]; /Cafifuininut/ V. FtntM/ni, I. L. R,, 
16 Mnd., 488 [1892]. But see Taya?/imoul 
y. Sa$acJuHa Nmker, 10 Moo. I. A., 429 
[1865]. 

* Oopalayyan y. Rnyhupntiyyan, 7 Mad. 
n. C. R., 250(256) [1873]. See Qopee hall 
V, Mutsamut Syee Chnndraolee Du/ioojee, \ I 
B. L. R. (p. C.), 391 (395); 19 W. R., 12 


[1872] ; Parontihayamvia v. Ramah'Uoia 
Itau, I. L. R„ 18 M.ad., 145 [1594], whero 
the cases nro collected. 

® Anaiulrav Sivaji v, Qnnt^h Etkvant, 
7 Bom. H. C. R. (App.),33 [1863]. 

•* 21 W. R., 84 [1873]. 

• Seo Kuverjiv, Bnbai, I. L. R., 19 Bom. 
374 [1890J. A case decided before Sarnt 
Chunder Dey's case, but for some renson 
reported later ; Jhinguri Tewari v. Durga, 
I. L. R.. 7 All., 878 [1885]. 

• I. L., R. 7 Mod., S [1883]. 
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“ wilfully ” in Pickard v. Sears^ and Freeman v. Cooked The 
decision is now overruled as to this point by the recent case 
of Sarat Chunder Dey v. Gopal Ckunder Laha^ in the Privy 
Council ; and in Kannammal v. Virasami^ the earlier principle 
is reasserted by a Division Bench of the Madras Court in the 
following terms: “We have been referred to the decisions in 
Chitko V. Janaki^ and i2aiy7 Vinayakrav Lakshmibai,^ in both 
of which it was held that the conduct of the person who ac¬ 
tively participated in the adoption estopped him from disputing 
the validity ot the adoption. It seems to us that this is just 
such a case as Section 115 of the Evidence Act was framed 
to meet.’’ 

porsonTsmlm! Upon the estoppel which may arise by recognition of the rights 

faaiiy*' pcrson as a member of a Hindu joint family, the recent case 

of T^ala ^fuddnn Gopal Lai v. Khik)iinda KoeiP may be men¬ 
tioned. There the elder of two brothers, Kuldip, for some years 
recognised the younger Sa<lhoram (who had heen born deaf and 
dumb), as having a joint interest in the family property. The 
Judicial Committee held that there was no ground for supposing 
that ICuldip intended to divest himself of his own property, or to 
waive any rights accruing to him by reason of Sadhoram’s incapa¬ 
city, observing : “ Their Lordships think it would not be reason¬ 

able or conducive to the peace and welfare of families, to construe 
acts done out of kindness and affection to the disadvantage of the 
doer of them, by inferring a gift when it is plain that no gift 
could have been intended. . .they are ec^ually clear that there is no 
principle of law, founded on the doctrine of estoppel or laches, or 
the law of limitation or otherwise, which compels them to hold 
that under the circumstances of this case, Kuldip’s acts and con¬ 
duct had an effect and operation which he could not have intended ' 
or contemplated.” 

etil necessary to observe that a mere passive acquies- 

dence. ceuce by one m the infringement of his rights by another will not 


» 6 A & E., 469 [1837]. 

* 2 Ex., 654 fl848J. 

• L. R., 19 I. A., 203 [1892]. 

♦ 1. L. R., 15 Mftd.. 486 [1892]. 

• 11 Bom. H. C. R., 199 [1874], where 
tho adopted son was hold estopped from 


ghts by 

questiooiog tho adoptive mother’s life in* 
terest, tho adoption having taken place 
upon the understanding that such intorost 
should bo reserved to her. 

• I. L. R., II Bom., 381 (396) [1887]. 

’ I. L. R., 18 Calc., 341 [1890J. 
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create an estoppel in cases of this kinJJ There must be conduct 
of some kind on the part of the former inducing the latter to 
change his situation. What is to be looked to is the position of 

not amounting m law to an estoppel may, nevertheless, be strono- 

had treated the defendants as being i„ equal relationship to a 
common ancestor, and had permitted their names to be re<.istered 

. -1. .1 .h, coiicc™.,. i„. 

‘ •.T7°r T ‘k- 

Ud iT. .1. 

“ to “""Sk '»• 

to an estoppel in point of law, threw upon them a heavy 
sustiId “Pinion, had not bee^ 

out, one of trust. The real owner who allows another to deal with 
his property may not inaptly be described as a trustee for third 
pur les dealing with the benamidar. Parties colluding to defraud 

zt: ‘ to •..cl. ti 

10 prevailing idea appears to bo one of trust. Perhaps the 
application of the term may be considered inappropriate, but the 

1 . , luo trust. J-ne position of a trustee is this th-.t * 1 "'^“®* 

,0.. ,™ito to «... Li, „;,Vt “■ 

encuinberiiig his beneficial interest, although he is bound to Jve 
nm all rcasonablo information. A fortiori, he need not answer the 
nquir.es of a stranger about to deal with the cestui-que-trust, and 
does so, he is only bound to answer to the best of his know- 
hidge and belief But he may estop himself as regards a stran-Lor 

b_y niaking a_re,^.entation of a positive nature such as wo^Id 


* Soo Tarnck Chundey BhnHachnrjte v 

22 W. R., 267 

H pU t. /tnja Rau, 2 MneJ. 

H. C. a 114 [1864]; PeilOamuthaUKp v. 

Timytui, ,b., 270; R^hn v. Dn»rtva, Xh., 


429; Cda Jittffimv. /tHum-uU-dU, I. L. a, 
1 All., 82 (1875]; wliero tho doctrine of 
flcquiosconco is (Jiscu^secl. 

■ 8C. L. a, 346 [1880]. 
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mislead any reasonable man. Such appears to be the effect of 
Low V. JBouverie.^ 

If a creditor misleads an executor and thereby induces him to part 
with assets in a manner which would be a devastavit, it would 
seem that he cannot complain, if there has been conduct or express 
authority on his part,^ or a long course of acquiescence : and it 
may be that such a rule would apply in the case of a beneficiary 
who has induced his trustee to purchase trust property, or other¬ 
wise to commit a breach of trust.^ But a trustee may not set up 
any title adverse to that of the cestui-que-trust.^ And to raise an 
estoppel against a cestui-que-trust either by concori*ence or acqui¬ 
escence, there must clearly be the fullest knowledge and an active 
course of conduct on his part.® 

“ It is a common principle of law, ” observed Sir John Romilly, 
M. II., in L^ewsome v. Flowers,^ “ that a tenant who has paid rent to 
his landlord cannot say ‘ you are not the owner of the property the 
fact of his having paid rent prevents his doing it. The same thing 
occurs where persons are made trustees for the owner of property : 
if they acknowledge the trust for a considerable time, they cannot 
say that any other persons are their cestui-que-trust, or ‘ we will turn 
you out of the property.’ ” 

In Gulzar Ali v. Fida AW a trustee, who had morto^acred trust 

O O 

property upon the allegation that it was his own property, subse¬ 
quently sued to recover the property from the purchaser at the 
execution-sale on the ground that it was trust property, and that 
he had no power to mortgage. It was held that he could not be 
allowed to recover upon the strength of a title antagonistic to his 
former lepresentations. 

* L. R., ’91, 3 Cfh„ 82, where it is stated pel, 5th ed., 545. A trustee is not liable 

that V, 10 Ves,. 470 [1805], for joining p,-o/on«d in receipts. See Lewin 

can only bo explained on the ground of on Trusts, 8th ed., 264, and </. Act II of 
estoppel. 13 g 2 ^ ^ 26. 

* See In rt Bhch, L. R., 27 Cli. D., 622 • See Lewin on Trusts, Sth ed. (1885), 

(627) [1884] ; Richards v. B>-o\cne, 3 Bing. pp. 495, 496, 918—924. See Act II of 1882, 
(N. C.), 493 [1837]; Jeaslury v. Mummery, ss. 23, 62, 68. 

L. R., 8 C. F., 56 [1872]. e 30 Beav., 461 (470) [1861]. See also 

* See Griffith v. llvyhe*, L. R., ’92, 3 Cb. AHorney-Gentral v. Monro, 2 DeG. & Sin»» 
10.5, rt decision upon 51 & .52 Viet., c. 59, s. 6. 122 (163) [1848]. 

* Act II of 1882, s. 14; Bigelow on Estop. 1 1 . L. R., 6 All., 24 [1883]. 
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Clttridyt V. tMaeifn^ui [1«I2] —Uea«>n for the rule ; the tenant U liable to the perH..n 
who ha« tho real titlo--l‘Utopj>ei o|*«rato») only during tho continiianco of tho 


tenancy—E«top|>el at;ninst )andlor<l iiuliicinif his tenant to attorn to another-— 
Tenancy determined t-y ««top|wl Hurrender l.y operation of law— A//o« v. 

[1844] Impliol •mrrendur E-t-.ppel by payment of rent - I’aytnent imi.st havo I.een 
intuio as fur rent due without inixrepresentation and iiiuler no mist'ke Er.iud or 
ini*ropro.e»iUtion-Mist«ko or nii*..pprch.n«ioii M.ulh.d, <iU- v. TkoL^r 

Ih.ti (l‘<66J-i»re-.nnipli.M, „f aft«.rn.ncnt may be r- b,,(ted -Tenant may 

shew that ho h,iM derived poM-tcsKioii from former owner — ^v. Sni,.// _ 

May deny derivative title of I in.lI.T.I ,l //../,/,«/*,Mom v. 

/m/I Mii/iomrtf v. hn/tamm ||SJ'.',] D-nanl may -hew aHirfnalive title - R.-n »mi titio 
of lamlb.rd may >.u sln.-wn lt.,n:.llr v. K^>l.t,n-ok (■h<i.kfrl,.,n^ [Is?/]— Tenant may 
not -ot up Imiuimi title a-niii-t lamltord Eu.dloMrs estoppel a braiuh of title by 
eBtop|K>l -KbUIo by witopjojl Other e-U-ppels a^ptinst the lamllonJ. 


Tmk modoni eHtoppoI hy wliidi a tmaiit in from'lVnsiifscsto[.- 

(U'nyiiii' liiH lumllt^ril t titio is toiiiittctl on tip' oontract hftwren tin* lontrJt for ** 

purtii's, ainl its ol*jt-rt lias I stat.nl to Im to cr.-ato a sort of luiTtmu'" 

8|MH*illr' tiorfoniiain't'.* ** Jso loii^ as a lt'ss«*o t*ii|ovH rv('r\lliiiij' 
wliU’li Ills loaso |Mir|iorts to oraiit, liow iloos it coinoTii Iiimi wliat 
tho title of tlio lessor, or tin* hrir or asHiotice of tin* lessor, really 


‘ /'rr Martin, II . in />«*» v. IMA/,, 7 M. 
h N., 0fU [18*12^ Tb« principle i« clearly 
■taUd by JwwMl. M K.. in //, r- Wo.«./rr*s 
Xt/ao, U H, 4 Ch, D.. 9, 10 fls;7). 
** Whwra a man bnvinK ■«» titlw obtaiim |mm 
■ wslun of Inrul uiulor a daitiiM by a mart 
in fHMiouiuu whu awuiiitt« bi (firo him « 
till* «a foiutril hoonnixil lUny hiw Ijixllord'* 
tuio .... That ia n perfoctly inUliui- 
W« doetrtao. 11# took p*»o—4iuo uud«r • 


fi/r.uf to jmy rent as lonvr as he held grt 
■i*»u iho Ivin«lL>nt. aiifl Ut \i nj# 

nt tho tim !4^riD U* th# kii*iili»r<i^ 

aiirl htviii|( t4k4*ii It in t)w«t W4jr im ii«4 

nllfiWH*! to «ay tLftt thm iiu»n vh«Hi«t tiiU 
4MiiniU 4n<l tupUr mh/mm litU h« 

h.M n<»t * llti#. 'rh^t 14 A wvll« 
(l4<t/io«. TUaI tM 1'^ 
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is ? All that is required of him is, that having received the full 
consideration for the contract he has entered into, he should on hi9 
part perform it.”^ Two conditions require to be satisfied to create 
that consideration upon which the estoppel is founded. Possessioii 
must be given to the tenant, and the tenant must take possession 
by his landlord’s permission.^ ^Vhcn permissive enjoyment is 
established, the relation of landlord and tenant is created, and, 
with certain exceptions hereafter to be noticed, the lessee is not 
allowed to question his lessor’s title during the continuance of the 
lease. In many instances, the landlord has only an equitable 
title, and yet the tenant is estopped from questioning such 
title.® 

Rule of modern The estoppel in its modern form is stated by Mr. Bigelow to 

origiti. ^ j 

have had its origin in the old action of assumpsit for use and 
occupation of laud by which compensation for the daily enjoy- 
ment of the land was sought to be recovered.* 

The modem rule appears to be no older than the middle of the 
eighteenth century.® 

iifi, Acti The rule in this country is contained in Section 116 of the 

Evidence Act.® This provision of the law does not debar one 


* Per Martin, B., in Cuthhertson v. 
Irviatj^ 4 H. & N,, 758 [1859}. ‘‘The prin¬ 
ciple upon %vhich such casc.s rest, is one of 
the broadest in the law, to wit, that one 
who lias received property or money from 
another shall not dispute the title of that 
person or his right to do what he has done/' 
Bigelow on Estoppel, 5th cd., W5. So 
where a person enters into a contract to 
purchase lands and takes possession, the 
relation of landlord and tenant is created. 
[See Dot dem Bord v. Bnyfon, 16 Q. B. 
(A. tc E.), 807 [1851] ; Dart., Vendors and 
Purchasers, 6th ed., 503, 504.] 

• Diuolow on Estoppel, 5th cd., 509. 

® Per Blackburn, J., in Board v. Board, 
L. R., 9Q. B., 53[1873J. 

^ See Bigelow on Estoppel, 5th ed., 454, 
606. That learned author points out that 
estoppel auainst the tenant in the time of 
Lord Coke was raised by the acceptance of 
a scaled lease which produced the same 
conclusive effect as the estoppel by record 
or hy deed when the tenant held over after 
the lease had terminated. The estoppel dc^* 
pended upon the prior existence of the deed. 


* See Doe d. Kntff/it v. SmytAe, 4 M* & 

S. [1815], per Dampior, J., 349: ‘*It has 
boon ruled often that neither the tenant 
nor any one claiming by him can controvert 
the landlord's title. Ho cannot put another 
person in possession, but must deliver up 
the promises to bis own landlord. This 
has been the rule for the last 25 years,'* 
and sec Doe d. BrUtoie v. Ptgge [1785]. 1 

T. H., 758 (u), per lUiller, J. See further 
ns to the estoppel the notes to Vtale 
}Va)^itr and Walfon v, Waferhouee iu 
Williams^ Saunders, vol. i, 575, ii, 826 [ed* 
1871}. 

• I of 1872. No tenant of immove¬ 
able property or person claiming through 
such tenant shall, during the continuance 
of tho tenancy, bo permitted to deny that 
the landlord of such tenant had, at the 
beginning of the tenancy, n title to such 
immoveable property ; and no person who 
came upon any immoveable property by 
tho license of the person in possession 
thereof shall be permitted to deny that 
such person had a title to such possession at 
the time when such license was given* 
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who has once been a tenant from contending that the title of his 
landlord has been lost, or that his tenancy has terminated, but 
only precludes him from saying during the continuaiice of the 
tenancy that his landlord had no title at the commencement of the 
tenancy.! It has also been ruled that the words “ at the begin¬ 
ning of the tenancy ” in that section only apply to cases in which 
tenants are put into possession by the person to whom they lla^■o 
attorned, and not to cases where they have previously been in 
possession.* This case will be considered later on. These are the 
only decisions in which the Indian Courts have expressed a 
definite opinion as to the scope of the section. It is submitted 
that the section does not embody any rule of law different to the 
rules laid down upon this subject by the English Courts.^ 

The estoppels between landlord and tenant, and the exceptions, Classification 
may be presented in the following form : *_ ^‘toppei* 

I. —The relationship of landlord and tenant is created— 

(A) where the landlord has let the tenant into possession of the Actual title. 

land by a contract, written or verbal. 

The tenant cannot deny that his landlord had a title at the time 
he was let into possession, but he may plead_ 

(i) that ho has given notice to the landlord that the latter’s 

title has expired, or has been defeated by title par¬ 
amount, avoided by sale for arrears of revenue, 
and that he will in future claim under another title ;_ 

(ii) that he has openly surrendered the land to the landlord; 

(B) and may be inferred from the payment of rent, attornment,* 

or other circumstances. 

The same estoppel and the same defences apply. 

The tenant may, in addition, shew mistake. 

II. —Where the landlord claims under a title derived from the Derivativo 
person who let the tenant into possession. This may be— 

(a) by assignment (gift, sale, devise, lease) ; 

(5) by inheritance, including adoption. 


‘ Ammu r. RnmnHshnn Saxtri, I. L. R., 
2 Mad.. 226 [1879J, Sargent. C. J., and 
Muttusami Ayyar, J. Soo Subh.iruy,, v. 
KrUhnnppn, I. L. R., 12 Mad.. 422 [1888]. 

* Lnl Maliomed v. K(dlanu$, I. L. R., 11 
Calc., 619 [1885], 


• Seo the observations as to s. 115in5oro< 
ChuTKUrlhyv. Oopnl Chandei' Laha, L. R., 
19 I. A., 203 ; I. L R., 20 Calc., 296 [1892]! 

* Seo Mr Justice Field's classification for 
another purjjoso in Lotlai MoUuk v. KuHy 
hast Roy, I. L. R., 8 Calc., 238 [1881]. 
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(i) where the tenant has attorned to the landlord, he 
may, under certain circumstances, shew that the title 
is not really in the landlord but in some other 


Landlord’s 

estoppel. 


Tenant’s 
estoppel, the 
general rule 
stated. 


Alchome v, 
Oorome [1824] 


person ; 

(ii) where there has been no attornment the question will 
be whether the landlord has succeeded in proving his 
title, 

III.—Certain estoppels available to the tenant against the land¬ 
lord require to be noticed hereafter.^ 

First as to the estoppel in favour of the landlord, or Tenant s 
Estoppel. 

To proceed to the analysis of the leading pnnciples :—The 
general rule may be stated as follows : A tenant cannot, while in 
possession, set up another title so as to overthrow the title of his 
landlord, or otherwise dispute that title. “The rule,’’ said Best, 
C. J., in Alclioviie v. Gomme,^ “ which prohibits a tenant from 
disputing in a Court of law the title of his landlord, is a wise rule 

tending to general convenience.I am aware that there is a 

qualification of this rule, if qualification it can be called, and that 
there are cases in which the tenant has been permitted to shew 
that a landlord could not justify a distress ; in all of them, 
however, the right of the landlord to demise has been admitted, 
and the plea has been either that his title has since expired, or 
that the tenant has been compelled to pay sums which ho was 
entitled to deduct from the rent ; ^ these cases therefore rather 
confirm than impeach the general rule ; but the tenant here broad¬ 
ly disputes the lessor’s right to demise.” 

In the case now cited the tenant pleaded that, before the land- 
’ lord had anything in the premises and before the demise, the 
premises had been mortgaged by the person under whom the 
landlord claimed. The mortgage being forfeited, the mortgagee 
distrained upon the tenant tor the rent, and to save his goods from 
being sold the tenant attoi'necl to the tiiortgagee and paid the rent 
to him. It was held that the tenant could not, in an avowry 


^ Infi-a, pp. 104—107. 

• 2 Bing., 54 [1824]. 

• In Tdi/lor V. Zamira., 6 Taunt., 524 
[1816], whore the promises were g^ranted 
subject to an annuity, and there was a 


covenant that the grantee might distrain 
on the premises, the tenant was allowed to 
show that he had paid the rent to the 
grantee, and was therefore not in orrear to 
his landlord. 




CHAP. III.] 


THE GENERAL RULE. 



of distress for rent, set up the mortgagee’s title against Lis 
landlord.^ 

Mohesh Chunder BiMcas v. Gooroopersad Ghose^ well illustrates iiuiimi 
the application of the general rule in India. There the plaintitf 
alleged that he had granted a lease of rent-free land to the defend¬ 
ant who occupied, and held over after the expiration of the term, 
claiming that the land was mdl ami not rent-free, and that he held 
under the zemindar. The plaintiff's tenure was found to be invalid 
by the lower Appellate Court. “ AVe are of opinion,” said Raikes 
and Sumbhoonath Pundit, JJ., in remanding the case, “ that the 
only point for determination was, whether the defendant held as 
lessee of the plaintiff, and that, if he did, he could not raise any 
question regarding the validity of his lessor’s title ; and if ho did 
not so hold, then the plaintiff’s case was at an end. Of course, 
whatever decision the Court might arrive at with respect to that 
question, and however it might determine the rights of the 
parties in this suit, the rights of the zemindar could not be affected 
thereby, or his title to resume, in a suit properly constituted, bo 
prejudiced. But in this suit it is not competent to the defendant 
to raise any question respecting the validity or invalidity of the 
plaintiffs title.” 




So where the plaintiff claimed as mortgagee in possession of 
the defendant’s lessor to recover arrears of rent and for ejectment, 
and the defendant had acknowledged that the plaintiff was in’ 
possession, and had on several occasions paid rent to him, it was 
held that the defendant, having in fact attorned to the plaintiff as 
his landlord, could not bo allowed to question the validity of his title 
on the ground that the mortgage-deed had not been duly registered.® 

And it has been held that a person taking a lease from one of 
several co-sharers cannot dispute his lessor’s exclusive title to 
receive the rent or sue in ejectment.* 

The rule that there can be no estoppel where the truth appears Estoppel ovon 
has been recognised in India to some extent,® but the general rule hinSora'has 

...__legal citato. 


> For other illustrations of the rule, • Marsh., 377 [1863]. 

see Doe d, OgU v. Videre, 4 Ad. & E., 782 ® Shums Akmul v. Gooiam Mo/ieeooddeen, 

[1836] ; Doe d. Jluvtl v. C/j/Von, 4 Ad. Ji E., 3 N.-W. P. (H. C.), 153 [1871]. 

809 (813) [1836]; Ohhoy Qohitul Chowdhry * Jamxedji Sorahji v. Lul-diniram Rnja- 

y. Beejoy QoUnd CKowdhry, 9 W. R., 162 ram, I. L. R., 13 Bom., 323 [1888], 

[1868], t Part I, Chapters II, X, XI. 
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Morton r. 
Woods [1869J. 


ubove jftated is sahject to no such qualification, and the tenant will 
he estopped even where it appears upon the face of the transac¬ 
tion that the landlord has no legal estate. In such a case the 
esto])peI arises !>y intendment of law from the relation which the 
parties have agreed to constitute between themselves. 

Thus in ^fo^‘ton v. ll'owf*’,* the mortgagor in possession executed 
a second mortgage to the defendants, reciting a previous mortgage, 
and as further security tor the principal and interest due to the 
defendants, attorned tenant to them, their heirs and assigns, for a 
term of ten years at a yearly rent payable upon a certain fixed 
date, \\ith power to them to enter and take possession at any time. 
The defendants having made advances, the mortgagor remained 
in possession, hut failed to pay the first year’s rent. The defend¬ 
ants iKuing distrained, the plaintiffs brought an action as creditor’s 
assignees of the mortgagor’s estate to recover damages for the 
distress. The Court of Queen’s Bench held^ that the distress was 
■\alid. Upon a case stated in error, the Court of Exchequer 
Chamber upheld this decision upon the same grounds, ivV., that 
the intention of the jtarties was to. create a tenancy-at-will, that 
both parties had assented to this arrangement, and the mortgagor 
having held possession as tenant-at-will was estopped from shew¬ 
ing that the defendants had no legal reversion, although it 
appeared upon the face of the mortgage-deed that the mortgagor 

had only an equity of redemption, and the defendants had there¬ 
fore no legal estate. 

^tonJ’mont of The judgment of tlie < 'onrt,* n liich w.is delivoi ed by Kelly, C.B., 

proceeds upon the authority of Joll^ v. Ar/.uihnot* citing and 

commenting upon the previous cases, and contains a clear state- 
inent of the law upon this point.^ 


> L. R., 4 Q. B., 293 [1869]. 

* L. R,, 3 Q. B., Go8. 

* Kelly. C.B., Chtinnell and Cleasby, 
B. B., and Byles and Koatinp, j,j. 

- 4 DoG. & J., 224 ; 28 L. J. (Ch.), 547 
[1859]. ' 

* “ And first ns to the olrjection that th© 
defendants, not having the legal estate, 
could have no right of distress. That they 
had not, in fact, the legal estate, is clear ; 
but that may be said of all lessors where 
there is a lease and a tenancy by estoppel, 


and where the lessors have frecpiently no 
title at all ; hero the defendants have an 
e<juitable title only, and the <jncstion be¬ 
comes of primary importance, because it 
IS only by estoppel th .t the defendants can 
ho said to have the legal estate ; and it is 
said that no estoppel arises where the truth 
appears on the face of the instrument, 
which is the evidence of the agreement 
between the parties .... But even if 
any of the decisions or dtcia were to lead 
to the conclusion that where the truth 



CHAP, ni.] ESTOPPED BY INTENDMENT OF LAW. 



The law implies a tenancy in the case of a licensee, and <) 
fortiori where a person who has fraudulently obtained pennission 
to go upon the land insists upon holding against the party in 
possession. In Doe d. ^Tohnson v. the defendant, a 

daughter of the plaintitTs lessor, obtained possession of the pre¬ 
mises upon the pretext of getting vegetables in the garden, and 
refused to vacate on the ground that the plaiiititF had no title. The 
Court of King’s Bench- held that she could not defend an ejectment, 
as she held as a mere licensee and had, moreover, obtained posses¬ 
sion by fraud.® The rule, however, does not apply as between a 
lessor who has no title to the premises and a third person who has 
brought goods upon the land by the license of the lessor’s tenant.'^ 


appears there can bo no estoppel, that doc¬ 
trine must bo taken to bo overruled by 
Jolly V. Arhiif/tnot [4 DeG. & J , 224] : and 
that being the decision of the Lord Chan¬ 
cellor on appeal is a decision of a Court of 
co-ordinate jurisdiction, and wo should be 
bound to defer to it. Now in that case wo 
find there was a mortgage and an agree¬ 
ment by way of attornment, or a clause 
in the deed that a tenancy should exist 
between the mortgn''or and a receiver ap¬ 
pointed by the parties ; and it is perfectly 
manifest that a mere receiver so api>ointed 
would have no legal or indeed eiiuitable 
estate in him, and his character of receiver 
and the absence of any interest in the 
estate appeared on the face of the deed. 
The Master of the Rolls [28 L. J. (Ch.), 
274] held that the receiver had no right of 
distress by virtue of such tenancy. But 
Lord Chelmsford, C., reversed that deci¬ 
sion, and lield that the fact of the want of 
the legal revoj-sion appearing on the fneo 
of the deed by virtue of which the tenancy 
was created did not do away with the ten¬ 
ancy or right of distress, which arose by 
intendment of law from the relation of 
landlord and tenant, or from the express 
agreement of the parties. . . . His 
Lordship then refers to CnrniJi v. Sfurell 
[8 B. A- C., 471 , and Dancer v, Ilaxliiiijs [4 

Bing., 2 ; 12 Moo., 34] as sui)porting this 
view.” 

* 3 Ad. * E., 188 ; 4 Nov. & Man., 837 
[183.0]. 

* Denman, CJ., Littledale, Pattoson 
and Coleridge, JJ, 

* " In the case of a person who has 


become tenant, there is no doubt as to the 
law. Doe tl. Kntijht v. Loily Smylhr [4 M. 
A* S., 347], shows that he must first give up 
possession to the party by whom he was lot 
in, and then, if ho, or any one claiming 
through him, has a title a/imufe, that title 
may bo tried by ejectment. It was hold in 
that case, not that the party claiming as 
landlady to the tenant was altogether 
estopped from tryini; the right, but that the 
tenant must first restore possession. If 
tho defendant here hiis any right, she 
miirht, in the first instance, have brought 
ejectment, or have entered on Mrs. John¬ 
son and disseised her. But she takes 
neither course. She fraudulently obtains 
permission to go upon the land, and then 
turns upon tho lessor of the plaintiff and 
insists upon holding the land. Tho rule, 
as to claiming title, which applies to tho 
case of a tenant, extends also to that of a 
person coming in by permission as a mere 

lodger or as a servant”—/'rr Pattoson, J. 

“ There is no distinction between tho c.nso 
of a tenant and that of a common licensee. 
The licensee, by asking permission, admits 
th.at there is a title in tho landlord.”— 
Coleridge, J. 

* Tftfhiian V. Henman, ’93, 2 Q. B., 168 
[1893]: " X lets laml to which he has no 
title to N. A brings goods of A’s upon tho 
land. Though N, the tenant, is estoj)petl 
from disputing X’s title as lessor, A is 
clearly not cstopt ed from disputing it. 
Tho consorpionco is that X cannot as against 
A exorcise his rights as landlord and dis¬ 
train A’s goods in payment of rent duo 
from N.”—L. Q. R., Vol. IX, 309. 


Estoppel 
extends to 
licensees atnl 
trespassers. 
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LANDLORD AND TENANT. [pART I. 

It is true,” said Charles, J,, in the case now cited, “that the 
plaintifF brought her goods on to the premises by the license of 
her husband who was the defendant’s tenant ; but she did not claim 
thereby to acquire any possession of or interest in the premises.” 

In Gonr Iluri Mai v. Amirunnessa Khatoon^ the plaintiff sued 

to eject the defendants from a julkur mehal. The defendants had 

paid rent to the plaintiff and his predecessors, and the Court 

regarded them as licensees liable to have their license determined. 

Ihe defence set up was that the defendants, as members of the 

public community, were entitled to exercise their right of fishery 

in a navigable river, and that neither the Government nor the 

plaintiff could claim exclusive rights. The (3ourt held that the 

defendants, being licensees, and having paid rent, were precluded 

from setting up this special defence. 

Ihe estoppel operates against persons claiming through the 

tenant, as for instance sub-lessees, and a fortiori against persons 

coming in by collusion with the tenant,^ and is available to persons 

standing in the same position as the lessor. 

In Doe d, Dullen v. the action was for ejectment in 

respect of a cottage. Bullon, the plaintiff’s lessor, finding one 

Williams in possession, induced the latter to hike a lease from 

him. The defendant, having become proprietor of adjoining land, 

offered A\ illiams £20 to give up the cottage to him. At the trial 

the defemlant offered to prove that he was entitled to the land 

upon which the cottage stood under the same title under which he 

held the adjoining close. The objection that the defendant, having 

come in under Williams who was in possession under Bullen, was 

not at liberty to question Bullen’s title was upheld by the Court 

of King 3 Bench,* the defendant being in the position of assignee 
of the lease.* 

Where the defendant came into possession of land as lessee of 
the plaintiff’s tenant at a time when the plaintiff’s title to the land 
had determined under the Lands Clauses Consolidation Act,* the 


» 11 C. L. R., 9 [I8S2]. 

• PiuiiptUi V. I, L. R., 13 

Blad , 335 [1889]. 

• 2 Ad. i E., 17 [18341. 

• l~, I A »“ some measure w 

anawZ:r;,j j. ■ “■ Act (I „n894).] 


• Soo /Joe (i, IC/.io/U v. Smutlie. 4 M. & 
S., 347 [1815]. 

• 84 9 Viot., c. 18, s. 127 [correspond¬ 
ing in some measure with the Land Ac* 

_. _ 
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Court of Coramon Pleas held he was in no better position than 
his lessor, who, by holding on as tenant from year to year, was 
estopped from disputing the plaintift”s title.^ 

In Retime v. Robinson^ the defendant hired apartments by the 
year from one Williams, who afterwards let the entire house to 
the plaintiff. In an action for use and occupation, the Court of 
Common Pleas held that the defendant, having used and occu[»ied 
the premises under a lease from Williams, was not competent to 
impeach either his title or that of the plaintiff \i]io claimed 
through him. 

The first important qualification of the main rule is that a tenant Tenant may 
may shew that his landlord’s title has expired or determined. In fanaiorlrs 
Hopcraft V. iffys-S'the plaintiff had been evicted by title para-deloni^^ 
mount to the defendant's, but afterwards regained possession 
under a new agreement with the person who had evicted him. 

In an action of replevin to try the validity of a distress levied 

by the defendant, it was proved that the plaintiff was let into 

possession by one Hawkins, who undertook to finish the premises 

and to give plaintiff a lease at the end of the year. Hawkins 

had no other title than an agreement to lease given by one Kent, 

by which the latter reserved to himself the power of re-entry 

and avoiding the agreement if the houses were not completed 

within six mouths. Kent re-entered for the condition broken 

and evicted the plaintiff. Subsequently Kent finished the house, iiupcraft 

and the plaintiff re-entered under a new agreement with him. now muUiiL'^ 

It was contended that the plaintiff having taken under Hawkins, 

w'as estopped to say ho bad no title. The Court of Common 

Pleas held he was not/ upon the ground that at the time of the 


* London <i»d Xortk-Wesftrn linUicny 

Co. y. We»t, L. R., 2 C. P., 553 [18G7J. 
Soo UnricUk v, ThompsoHy 7 T. R., 483 
[1798]. 

» I Bing , 147 [1828]. 

* 9niug.,613[l83i]. 

* Tiudal, C.J., said; “I hopo nothing 
which I am about to o''sorvo mil bo suppos¬ 
ed to break in upon the established rule of 
law, that tho tenant, so long os ho remains 
in possession, shall never be allowed to dis¬ 
pute tho title of the landlord from whom 
such possession was received. But upon tho 
facts proved at tho trial of this cause, that 


rule, ns it appears to uio, docs not apjdy to 
the present case ; for, upon tho whole of the 
evidence, Hopcraft, at the time of distress, 
was not in possession under any tenancy ho 
derived from Hawkins, but under a new and 
distinct holding which bo took from Kent, 
at a period long subsequent to tho time 
when Hawkins'title had expired. . . [after 
suiting tho f.icts] 1 thought, therefore, at 
tho trial and I still think, that it wns com¬ 
petent for the plaintiff to show that his 
landlord had a defoasiiile title only, and that 
such title was actually defeated before any 
rout became due, and that the rule above 
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distress Hawkins’ title had expired, and the plaintiff did not 
hold as his tenant.* 

In the .-anie way a tenant who has paid rent to a lessor hy 
^^holn he was not originally let into possession (the tenant’s pos- 
se^^ion being derived separately) is not estopped from shewing 
that the lessor’s title has expired, although the tenant, in ignor¬ 
ance of this fact, may have entered into a parol agreement with 
the lessor and paid rent to him under such agreement. In 
Clar!,l;,e v. ^^a<^ken:ie‘^ the tenant brought an action of trespass 
for distiesse.s le\ied under the above circumstances ; it was held 
that such an agreement did not constitute a new letting into pos¬ 
session, and the plaintiff was at liberty to shew that the defendant 
had at one time a good title which had since expired. 

In Mounlnoy v. Collier,^ Brie, J., states the reason for the rule i 
“There are numerous authorities to shew that a tenant is not 
estopped from shewing that his landlord’s title has expired,-* and 
justice reipiires that he should be permitted to do so : for a tenant 
IS liable to rtie person who has the real title, and may be forced to 
pay him, either in an action for use and occupation, if there has 
been a fresh demise or an arrangement equivalent to one, or in 
trespass for the mesne profits. It wonld bo unjust if, being so 
liable, he could not shew that as a defence.’’ 

Ammu Ramakhhna Sastri’’ was a suit by the son of a mort¬ 
gagor pr .13 ing for redemption. The defendants were the heir of 
the mortgagee and two persons holding as tenants under a settle¬ 
ment made by Government of its waste land. As regards the 
tenants it was held that, inasmuch as their tenancy under the 
mortg.agee (and therefore under the mortgagor) had been deter¬ 
mined by the action of the Collector, these defendants were not 
estopped from shewing that, for more than twelve years before 


fulvorlorl to could not apply to the case 
where a tenant had been actually turned out 
of possession, and kept out a cousiderablo 
time, and afterwawU entered under a new 
n?roemont bonA fide entered into with a 
ditferont person.*^ 

‘ Seo also iVeare v. 1 Bing., 360 

[1823] ; Englandd. Syhitrn v. Slade, 4 T. R.. 

682 [1792] ; Oraiemr v. Woodhouse, 1 Bine 
38 [1822]. 


* 4 Jf, * Gr., 143 [1^]. 

* 1^ El. * Bl., 630 (640) [1853]. 

* See England d. Syburn v. Slade, 4 T. 

•’ [1792], where the term of tho lease 

under which the plaintiff claimed bad 
expired. Doe d. J/arrioft v. Edicardf, 5 B. 
’ Ad,, 1065 [1834], where tho landlord had 
conveyed the premises away. 

* I. L. R., 2 Mad., 226 [1879]. 
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suit, they hail held their plots from Government by ;i title attverse 
to the plaintiffs, and that as against them the suit was barred by 
limitation. The Madras Court point out that Section 116 of the 
Evidence Act operates as an estoppel only during the continuance 
of the tenancy. The tenancy under which these defendants held 
was determined when the Collector declared the land to be the 
property of Government, and granted it to them as raiyats of 
Government, and thereafter it was open to them to contend that 
the interest of their former landlord had expired. In Suhhantifa 
V. Krishnappa^ the same principle was applied in the case of the 
assignee of a sub-tenant who had obtained a pottah from the 


revenue authorities. 

An extreme application of the rule that a tenant may rely on Estoppel 
his landlord’s title having expired occurred in Downs v. Coojyer^ 

George Cooper, who claimed property under a will, put Downs Itt^rn tf 
into possession of it as his tenant and received rent from him. '“‘®***'^** 
Thomas Cooper disputed his brother’s title, and it was agreed 
between the brothers to refer the question to a barrister, who 
decided in favour of Thomas. George then delivered up the title- 
deeds, and permitted Thomas Cooper’s attorney to communicate 
the transaction to Downs, who forthwith jjaid rent to Thomas. 
Subsequently George distrained for the rent. The Court of 

d that G'eor^^e (hooper’s title as landlord had 
expired ; that his conduct was a direct admission of that fact ; 
and that the case came strictly within the rule that a tenant, 
though not permitted to deny the right to demise, may allege that 
that right has expired. Lord Denman, C.J., went somewhat 
further : “It appeared to me,” said the Chief Justice, “that if a 
tenant is estopped from denying the title of the landlord who 
gives him possession, the landlord must also be estopped from 
treating, as his tenant, him whom he has required to enter into 
that relation with another instead of himself.” 

Whether such a case as the above amounts to an admission Tenancy 
only, or to an estoppel, is a question of degree, the principle’’J" 
being precisely the same ; but it is conceived that, under certain 
circumstiincos, a landlord may by his conduct in causing the 
tenant to attorn to another terminate by estoppel the relation 


» I. L. R., 12 Mad., 422 [lb88]. 


• 2Q. B. (A.iE)., 256 [1841]. 
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wliicli exists between tlie tenant and bimself. The more familiar 
instance ot estoppel on the landlord will be examined below.* 

here a tenant, while in occupation of land, takes a new lease 
from the same landlord, there is a surrender by operation of law, 
and the tenant is estopped from deny ing his landlord’s title, the 
relation of landord and tenant being created afresh. 

The term ‘surrender by operation of law’ is defined in L^on v. 
lieed^^ as applying to “ cases where the owner of a particular 
estate has been party to some act, the x'alidity of which he is by 
law afterwards estopped from disputing, and which would not be 
valid if his particular estate had continued to exist.” Such an 
act is treated as amounting to a surrender. Baron Parke puts the 
case where a lessee for years has accepted a new lease from his 
lessor. Ihe lessee is estopped from saying that his lessor had no 
power to make the new lease, the acceptance of the new lease 
being of itself- a surrender of the former. Baron Parke proceeds 
to observe that the surrender is not the result of intention^ but 
proceeds from the act being one of those which anciently were 
acts ot notoriety not less solemn than the execution of a deed. 
There has been much conflict as to whether a surrender by opera¬ 
tion of law takes place where the landlord enters himself by 
agreement with the tenant,^ and where a third person is intro¬ 
duced as tenant by agreement.* Implied surrender is, however, 
expressly recognised in the Transfer of Property Act^ as one of 
the modes by winch a lease of immoveable property determines, 
and it is conceived that, in this country, what may amount to a 
surrender will always be a question of intention, and that the 
ordinary rules of estoppel by conduct will aj.ply, the question 

being one of fact, whether the relation of landlord and tenant has 
been created or not.^ 

To pass to the estoppel by payment of rent.7 Payment of rent 
is evidence of permissive occupation, and in all cases furnishes a 


• Seo iufrn p. 104. I.andlord’s Estoppel. 
» 13 M. A W., 285 [18-44]. 

• See (Jrimntan v. Legge, 8 B. & C., 324 
[1828]. 

• Nick-tUsY. Ath^rstone, L. R., 10 Q. B., 
944 [1847]. 

• IV of 1882, 9. Ill («) A (0. 

• The questions arising out of Lgoa v. 


Ural, oro elaborately discussed in the notes 
to the Duchess of Kingston's case, 2 Sm. I*. 
Co,, 9th cd., 917—926. 

* Tho reason for tho rule is well put by 
Park, .1. iu T. WondhoH!e\\ Bing.t 

42 (1822)] : “ Although on the one hand the 
general rule is most wise and politic in not 
allowing a tenant lightly to iiso to his land* 
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strong presumption against the tenant. It Funiislies the landlord 
with a primo, facie case, but the circuinspuiee is always open to 
explanation ; and where rent has been paiil under a mistake or 
upon a misrepresentation, it is open to the tenant to rehut the 
presumption.^ It is necessary, however, tor the tenant to make 
out a strong case.® 

The limits of the rule are well stated by Lonl C’ranworth in r’aymc'nt must 
A-ttorney-ixeneral v, Stephens.^ In order to make the payment of for 

rent operate as an estoppel, it is essential to make out that the withont’inisro- 
payments have been made as for rent due in respect of land held 
as a tenant quicquid solcitur^ solvitur secundum aninium solcentis ; 

jind if, on looking to the facts it is plain that the payments have 
been made {secundum animum solventium) not for rent, but on 
another account, the doctrine of estoppel arising from payment of 
rent has no place.” 

Where the tenant has, by the direction of his landlord, paid 
rent to a third person, the landlord is estopped from recovering so 
much of the rent as the tenant has paid, or made himself liable to 
pay, in consetpience of that representatiom^ 

Where rent is not shewn to have been paid under any mistake. Unexplained 
that circumstance alone has been held to amount to an estoppeL 
In Vasudev Daji Bahaji Ranu^^ the plaintiff sued in ejectment 
alleging that his agent had let to the defendant for three years, 
and that the defendant was holding over and refused to vacate, 
and that judgment had been recovered for rent in respect of the 
same piece of land by the plaintiff’s agent. The defendant’s case 
was that the land had been mortgaged to the plaintiiTs father and 
subsequently released, but he admitted the payment of rent since 
the judgment. Both the lower Courts found the lease to be a 

lonl’s detriment that title the possession of under protest, since the levy of each yenris 
which he has entrusted to him, so, on the tax creates a separate cause of action, 
other, it is most just so far to jiuard the » (irurtnorv. UVWAow.te, 1 Bing., 38(42) 
tenant, that ho may not bo carelessly put [1822];v./W<cr,6Taunt ,202[1815J. 
into the hazardous situation of paying his « /%«•« v. Pitcher, i>er Chambro, J., at 

rent twice over, and being p»;t to the trouble p. 209. ’ 

and expense of au action to rocovor that • 6 Do G., M. fc G., Ill (136) [1855], 
which ho may have been compelled to pay.” •• White v. Ortenish, 11 C. B., N. S., 2o9 
In PUnmberdas v. Jamhimtr, 1. L. R., 17 [1861]. As to conduct not sufficient to bar 
Bora., olO [1892], it was hold that the pay- a landlord's legal rights where no question 
mont of a municipal lax forono year without of limitation arisc-s, see liamhhat v. BttbnUuU 
protest did not create any estoppel in a suit I. L. R., 18 Bom., 250 [1893]. 
to rocovor a sum paid in a subsequen year * 8 Bom. H. C. (A. C), 176 [1871]. 
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forgery, and the defendant was not represented in special appeal. 
The High C-ourt decreed the appeal observing : “ In regard to 
the existence of a tenancy, we find that not only was a decree for 
rent made and enforced against the defendant in 1863, but in his 
deposition given in the present suit in 1868, the defendant admits 
that he has ever since paid rent regularly to the plaintiff, and he 
offers no explanation wliatever of his havino- done so. Without 

o 

deciding positively wliat may be the legal effect of the Mamlatdar’s 
decision, we think that the defendant is concluded by the unex¬ 
plained payment of rent from disputing the plaintiff’s title in the 
present suit : Cooper v. Blandp,^ Doe d. Marloto v. Wiggins.^ 
The defendant must give up possession to the plaintiff, and then, 
if he has any title aliunde, that title may be tried in a suit of 
ejectment brought by him against the present plaintiff: Doe d. 
Knight v. Ladg Smgthey^ 

In the above case it is conceived no estoppel would have arisen 
had the tenant shewn that the payments were made by mistake 
founded upon fraud of the plaintiff. In Doe d, Marlow v. Wig~ 
gins,^ Lord Denman, C.J., observed: “Thompson having pos¬ 
session under the testator, the lessor of the plaintiff comes in and 
claims to be devisee. Thompson ailmits him to bo so, and the 
admission is acted upon. Afterwards it is contended that the will 
is a nullity. A case may indeed be supposed where evidence of 
this kind might be admissible ; as if it appeared that the party 
claiming as devisee had been guilty of a fraud in the making of 
a will anil in falsely representing it to the tenant as a valid one. 

I can conceive that, under such circumstances, evidence of the 
fraud in respect of the will might properly form part of the 
tenant’s case. But no such evidence is offered here. The only 
attempt was to prove that the will in tpiestion was legally no will.” 
And Patteson, J., added : “As to the estoppel, there was no mis¬ 
take of facts in this case. Thompson was devisee, whether the 
will were sustained or not. If he had represented himself to the 
tenant as devisee, and another person had really been so, there 

would have been a misrepresentation, and the tenant would not 
have been bound.” 


» 1 Bing., N C., 45 [1834]. 
■ 4 Q. B., 367 [1843J. 


• 4 M. & S., 347 [1815]. 

♦ 4 Q. B., 367 [1843]. 
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la Cooper v. Blandp} Cooper came into possession umler 
erry and Nightingale who had paid rent under distress to Blandy. 

Blaiidy put in evidence a lease shewing that he had no title to 
distrain, and the plaintiff sought to avail himself of this evidence. 

It was held that ho could not. “ As a general rule,” said Bosan- 
quet, J., “ it is not competent to a tenant, after submitting to a 
distress or payment of rent, to dispute his landlord’s title. '’There 
are exceptions to that rule, but this is not one of them. It is not 
the case where a paramount title has been established ; the land¬ 
lord’s title has not expired ; nor has there been any payment by 
mistake. It is nothing more than the case of a tenant picking a 

hole in the title of a person to whom his predecessors have paid 
rent without objection.” 

So where a tenant has paid rent under a mistake to a person To„„n. „,.v 
professing to claim under his original lessor, the tenant may call orrlMirto 
upon the person claiming the land to prove his title, and he will 
not be precluded from so doing by the payment of rent or other 
acts which might, under some circumstances, amount to an estop- 
pel.® The estoppel may be displaced not merely by actual mis¬ 
representation on the part of the landlord, but by the tenant’s 
mistake or misapprehension proceeding from his ignorance of the 
title of the party claiming the rent.' The tenant may explain 

and render inconclusive acts done through mistake or misappre- 
hension.* 

The above excepUon is illustrated in the case of Ranee Madhuh Banco 
Ghose v. Thakur Boss The plaintiff sued as putnidar 

ot certain property granted to him by the widow of one of four 
brothers. The tenant denied the widow’s right to grant a putni 
and stated that the whole rent had always been paid to the kiirtii 
of the family, who intervened and produced the will of Sreekissen 
which showed that his widow bad no power of alienation, 'sir 
Barnes Peacock, m delivering the judgment of the Full Bench 
observed : “ According to English law if a man takes land from 
another as his tenant be is estopped from denying the title of that 

» 1 Bing. N. C., 45 [18311. Bin.. - 

[184lt’"' ^ 47Mi82q 

T'n I cl"” 

launt., 202 [1815] , Fenner v. Vnp/ocl, 2 • B. L. R., Sup. Vol., 588 (F. B.) [1860]. 

E 
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person. But if Le takes land from one person and afterwards 
pays rent to another, believing that other to be the representative 
ot the person from whom he took the land, he is not estopped, in 
a suit tor rent subsequently becoming due, from proving that the 
person to whom he so paid rent was not the legal representative 
of the person from whom he took ; for example, if a man pays rent 
to another believing him to be the heir-at-law of his deceased land¬ 
lord, and afterwards discovers that he is not the heir-at-law, or 
that the landlord left a will ; the tenant, in a suit for subsequent 
arrears ot rent, would not be estopped from shewing that ho 
paid the former arrear under a mistake, and that the person to 
whom he so paid had no title. The admission of a man’s repre¬ 
sentative character by payment of rent to him is not conclusive, 
although it may amount to primQ, facie evidence. It is, like all 
primci facie evidence, liable to be rebutted, and the tenant is not 
estopped from rebutting it if he can. Therefore even if it has been 
proved that the widow in this case, after her husband’s death, 
received one-fourth of the rent, that would not estop the tenant 
from afterwards proving that the husband had left a will by 
which he had devised his share of the estate to other persons in 
trust to apply a portion of the rents in a particular manner and 
to pay over the residue to his widow.” 

So the payment for some years by tenants of a quit-rent 

levied from their landlord by the Government does not estop the 

tormer when better informed of their rights from contesting the 

title ot the latter. In JesimjJthai v. llataji,^ the ancestors of the 

defendants, finding themselves unable to meet the expenses 

attaching to a village, relinquished it to the ancestors of the 

plaintiflPs, on condition of their being allowed to retain a third 

of the lands rent-free as their vdnta or share subject to no other 

condition than a house-tax. It was held that no relation of 

landlord and tenant was created thereby between the parties, and 

the fact that the defendants had made several payments on 

account of quit-rent to the plaintitfs, did not estop the defendants 

from refusing to pay further, or from asking the Government 

to grant a sanad to them in respect of the land in their pos¬ 
session. 


* I. L. R., 4 Bom., 79 [ls79]. 
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Where, however, rent was not shewn to have been paid, and oao.-to pay 
the plaintiff relied upon an appliciition by the defendant to Ihe 
Collector for a tenuro offering to pay rent for the same, and it 
appeared that the Government were not in a position to grant 
the tenure, it was held that the defendant was in no way bmmd 
by an offer made under the impression that the power of creation 
was with the Government, and that no .iuestion of estoppel arose ‘ 

ssoi atter tlie title ot the latter had expired, in i.rnorance of 

the nature of the lessor’s title. ‘‘Although,” said "BLni” " 

‘‘ a tenant may show that his landlord’s title has expired, yet 
if he enters on a new tenancy ho shaU bo bound ; but before he 
can be so bound, it must appear that he was acquainted with 
all the circumstances of the landlord’s title ; the landlord before 
he enters into any new contract must say openly, ‘ My former 
title is at an end; will you, notwithstanding, go on?’ The 
defendant in the present case knew that his title was at an end ; 
was It honest in him to persist in his claim, and to call for rent 
under such circumstances ? . . . Payment of rent may indeed 

be evidence of an attornment; but before we can decide whether 
an attornment took place, we must look at the circumstances and 
see whether they do not rebut the presumption of an attornment.” 

_ The next case to be examined is where the tenant has come Tho 

into possession under a former owner. In such a case the tenant !re''hns‘dGi-v“i 
does not attempt to questioa the title under which he received 
possession. The rule, therefore, which permits the tenant to 
shew that he has acted under a mistake is only an apparent 

exception to the general rule which precludes him from denying 
his lessor’s title. 

This proposition is illustrated by the case of Cornhh v. SearellJ Com.'sh .. 

The defendant in that case, being tenant of premises under a 
lease from his father, agreed to attorn to the plaintiffs, but his 
lease was never surrendered, and he was still liable by law to 
pay rent to his lessor and to perform the covenants. “ It has 
been said,” observed Bayley, J., »that the defendant, having 


» Bnjonatk Chomlhvy v. Loll Mcah • 8 B. & C., 471 [1828]. Seo The 
14 W. R., 891 [1870], Collector of AIMuiIkuI v. .?«,«/ Bohk, 

2 Bmg., 10 [1824], 6 N.-W. P. H. C. R., 333 [1874], 
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atrreed to become tenant to the plaintiffs, cannot dispute their 

title. If the defendant had received possession from them, he 

could not have disputed their title. In Rogers v. Pitcher^ and 

Gravenor v. Woodhouse'^ the distinction is pointed out between 

the case where a person has actually received possession from 

one who has no title, and the case where he has merely attorned, 

through mistake, to one who has no title. In the former case 

the tenant cannot (except under very special circumstances) 

dispute the title : in the latter he may,’’ The lease being an 

existing lease was an answer to the action, inasmuch as it thereby 

appeared that the title to receive the rent was in a third person, 

ei^mny'fieny ^ tenant already in possession may shew that his landlord 

onaaai'ord!**° derivative title from the person through whom he professes 

to derive his title. In Doe d, Higginbotham v. Darton^ one 

Morton, being seised in fee of the premises, mortgaged them to 

one Woodhead in 1821, and remained in possession. In 1829 

IMorton mortgaged the same premises to the lessor of the plaintiff 

Higginbotham, having previously to that date demised a portion 

of the premises to Barton. Subsequently to 1829, Higginbotham 

received rent from Barton, and demised the remainder of the 

premises to a person through whom the other defendant, 

Warburton, claimed. In 1835, Woodhead gave notice to the 

defendants to pay rent to him, and received the rents accordingly* 

Higginbotham afterwards served the defendants with notices to 

quit, and brought an action of ejectment. It was argued that the 

defendants could not set up the prior mortgage, because the effect 

of such a defence would be to deny that Morton and his assignee 

had a right to demise, and that this evidence should be excluded. 

The defendants contended that the mortgage to Woodhead and 

the payment of rent to him did not amount to disputing that 

the lessor of the plaintiff ever had title, but, on the contrary, 

shewed that he had a defeasible title, and that his title had been 
defeated, 

Snbotham^v. Denman, in delivering the judgment of the Court of 

Uarton[1840]. King’s Bench, observed : “Supposing the facts to be as above 

stated, it is clear that the lessor of the plaintiff never had any 


» 6 Taunt., 202 [1816j. 
» 1 Bing., 38 [1822]. 


• 11 Ad. <& E., 307 [1840], 
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CHAP. HI.] 


legal estate ; and he must rely on tlio nilo with regard to land¬ 
lord and tenant. That rule is fully established, ivc., that the 
tenant cannot deny that the person, by whom ho was let into 
possession, had title at that time, but he may shew that such title 
K determined— Doe d. KnUjlit v. Lady Soiythe} With respect 
to the title of a person to whom the tenant has paid rent, but by 
whom he was not let into possession, he is not concluded by such 
payment of rent if he can shew that it was paid under a mistiike. 

• . . The tenant, therefore, may be said to satisfy the rule 
when he admits that, at the time when he was let into possession, 
the person who so let him in was mortgagor in possession, not 
treated as trespasser, and so had title to confer on him, the tenant, 
legal possession ; and yet may go on to shew that subsequently 
he has been treated as a trespasser, whereby his (the mortgagor’s) 
title and the tenant’s rightful possession under him, have been 
determined.” The Court accordingly made the rule absolute for 
a new trial on the ground that the evidence excluded might have 

shewn that Woodhead had treated the lessor of the plahitiff as a 
trespasser.® 

The rale that a tenant already in possession, who has executed linio rec..K. 
a kabuhyat m favour of, and paid rent to, one who claims under 
a derivative title from the last owner, is not estopped from setting 
up another title was recognised in the case of Lai Mahomed v. l.i lUnhon.cd 
Kallanus. The plaintiff claimed under an ijara pottah, and r’'i8f"i"“"'" 
stated that the defendant had executed a kabuliyat in his favour 
and had paid rent to him. The defendant admitted the payment 
of rent, but alleged that the kabuliyat had been obtained by coer¬ 
cion. The defendant in special appeal contended, upon the 
authority ot Lodai Mollah v. Kalhj Dass Roy,‘^ that he was entitled 
to prove the title of the persons set up by him, notwithstandino- 
the execution of the kabuliyat in hivour ef the plaintiff who 


* 4 M. A S., 347 [1815]. 

• Upon ^ this point the Chief Justice 
said : ‘ ‘ It is conceded on all hands that 
when a lease is made by the mortgagor 
subsequently to tho mortgage, and the 
mortgagee afterwards requires the rent to 
bo i>aitl to him, and it is paid accordingly, 
as hero, the relation of landlord and 
tenant may arise between tho parties. Or, 
at all ©vents, tho mortgagoo may bo 


entitled to suo tho tenant for uso and 
occupation. Therefore, under tho circum¬ 
stances of this case, it is plain that Wood- 
head was entitled to the profits of tho 
land, and tho defendants wore right in 
paying him those profits whether strictly 
callod rent or not.” 

* I. L. R., 11 Calc., 519 [188.5]. 

♦ I. L. R., 8 Calc., 238 [1881]. 
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claimed under a derivative title. For the plaintiff it was urged 
that the doctrine of e.stoppeI should not be confined to cases 
between the tenant and the person who has let him into possession, 
and that Section IIG operated as a bar. Tbo defendant in reply 
relied upon Cornish v. Searell^ as being in point, and contended 
that there is no estoppel against disputing a derivative title ; 
that a tenant is at liberty to admit derivation of title, and set up 
the fact that the landlord’s title is forfeited to another. The 
defendant s argument prevailed, the Court ^ holding that the words, 
at the beginning of the tenancy ” in Section 116, only apply 
to cases in which the teiiant.s are put into possession of the 
tenancy by the pcr.son to whom the}” have attorned, and not to a 
case where the tenants have previously been in possession.® 

The case of Ford v. Af/er^ is an autliority that a tenant may, 
without disputing the title of his landlord, shew an affirmative 
title in himselt from which any title the landlord had was 
de^i^ed, That was an ejectment for a cottage and garden. The 
ownei in fee, Robert Ford, put his illegitimate son Quinton into 
possession, and afterwards mortgaged the premises. Quinton, 
having remained in possession for many years without paying 
rent or acknowledging his father’s title, conveyed in fee to the 
plaintiff, and after attorning to him as his tenant, gave up posses¬ 
sion to the representative of the mortgagor and the executor of 
the mortgagee (whose mortgage had been kept alive by payment 
of interest), and they conveyed their interests to the defendants. 
A verdict being entered for the plaintiff, a rule for a non-suit 
was obtained, when it was contended that the defendants were 
estopped from denying the plaintiff’s title until they restored 
possession of the land.^ The Court of Exchequer « held that the 


» 8 B. C., 471 [182S]. 

» McDonell v. Macpherson, J.J. 

• “ It cannot bo said that there was any 

such contrnet between the parties as wouli 
estop the defendant from denying tlie 
plaintiffs title, inasmuch as no ronsider- 
atijn was given. Had the plaintifif in. 
ducted the defendant into possession, tho 
giving of the possession woxild have been 
the consideration ; but the defendant was 
ia possession before, and nil that ho did 
was to give a kabuliyat to a poreon claim¬ 


ing a derivative title from the last owner. 
This title the defendant now wishes to 
dispute, and wo think that be is entitled 
to.” Per Cnr., p. 523, 4. 

•* 2 H. i a, 279 [1863], 

* St-e Dos d. ISulUti v. MilU, 2 A * E., 
17 [1831] ; Doe d. Johnson v. Baytup, 3 
A. & E., 188 [1835] ; Bayley v. Brif-iley, 
5 B , 396 (400) [1848]. 

• Pollock, C. B, Chonneil and Bram- 
woll, B B. 
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objection, that before any question of title was gone into, the 
defendants must restore possession. Lad not been sustained, and 
that upon the merits the plaintiff Lad no title against those 
claiming under the mortgagee. CLannell, B., observed : “ I do not 
dispute the authority of Doe d. Bullen v. Mills * ; but the present 
case appears to me distinguishable. Although up to a certain 
point it resembles that case in its facts, it ditfers in the circum¬ 
stances under which the plaintitf’s tenant was originally let into 
possession. The defendants do not seek to dispute the plaintiff's 
title ,but to shew an affirmative title in themselves, from which 
any title the plaintiff had was derived.’^ 

In this country the doctrine that a tenant may explain the Bonnmi title of 
benami title of his landlord has been allowed to vary the rule 
that a lessee may not question his lessors title. In the case 
Donzelley. Kedarnath Chuckerhutty'^ the plaintiff sued, as the 
putnidar of one Anusul Burkut under a kabuli 3 \at granted by^^^^^^ 
the defendant in her favour, to recover arrears of rent. The 
defendant pleaded tliat Golam Hossein, the husband of Anusul 
Burkut, was in his litetime the real owner of the property, and 
that Anusul Burkut was a mere benamidar for him ; that, after his 
death, quarrels had arisen between Anusul Burkut and her co¬ 
widow who had taken possession of fifteen annas of the property, 
and from whom the defendant had since taken a putni. The 
defendant only admitted Anusul to be the proprietress of a one- 
anna share under the Mahomedan Law, and prayed that she 

might be allowed to explain the real nature of the lease under 
which the plaintiff claimed. 

The lower Courts declined to go behind the kabuliyat, and 
examine the real state of the title, upon the principle of estoppel. 

The defendant appealed on the ground that the question as to 
who the real owner was had never been tried. The case was 
fully argued, and the arguments are instructive. For the re¬ 
spondent it was contended that a tenant could not be allowed to 
adduce parol evidence to contradict the title of his lessor admit¬ 
ted by a written document. The judgment of Paul, J., deals 
chiefly with this aspect of the case and will require to be noticed 

» 2 Ad. & E., 17 [1831]. 

® 7 B. I* R., 720; 20 W. R., 235 [1871J. 
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in a snbbeqnent ^ chapter. That of Baylcy, J., which hears upon 

the present subject, states with great clearness the grounds of 
the decision. 


The principle upon which the decision proceeded is that the 
tenant, having paid rent to a henainidar under a mistake as to 
the true state of the title, and being in fact liable to pay rent 
to the real owner, may be permitted to shew the truth. 

A tenant will not be permitted, however, to pick a hole in the 
landlord s title where he has acknowledged him as such under no 
misapprehension as to his real rights. This is shewn by the case 
of SahHktuUa V. Hari'^ where the plaintiff sued to recover pos¬ 
session of certain buildings and land in respect of which the 
defendant had for several years paid rent. The defendant set up 
a prior benami conveyance as justifying his possession. It was 
found that the plaintiff's father, with a view to preserving the 
property from attachment, had conveyed it to the defendant for 
a nominal consideration, the defendant remaining in possession 
and paying rent. The defendant claimed that the plaintiff was 
estopped from shewing the conveyance to be a nullity, but the 
Court refused to entertain this contention, holding that the 
relationship of landlord and tenant existed between the parties.® 

The estoppel against a Landlord is a branch of title by estoppel 
and is of this nature.* AVhen the grantor, by a recital, or by an 



* P.irt I, Cliap^or X. 

* 10 C. L. R., 199 [1882J. 

Tljo COSO is that of n tenant who, 
hanne Kot possession of tho holding as a 
tenant and having paid rent for several 
years refuses to continue to p »y rent and 
sets up a benami deed by which, before 
tho commencement of tho tenancy, the 
plamtifTs father hod purported to convey 
the leased promises to tho tenant. We 
think that, under these circumstances, the 
plaintiff is entitled to recover. He sues 
on his lease ; when the conveyance is found 
to bo a mere colourable transaction, the 
defendant shifts his ground and claims 
that the plaintiff is precluded from 
showing it to be a nullity. This is a state 
of thines quite different from tho«e cases in 
which money has passed under a fraudulent 
transaction, and one party to the fraud 
seeks to recover it. Hero the defendant 


being in as a tenant fraudulently sets up 
a benami deed, fir.'st as being bond fide, 
and for valuable consideration, ne.’^t ns 
estopping tho plaintiff from as.scrting tho 
tenancy. Tlii.«, in our opinion, ho is not 
entitled to do.” Cur., at p. 200. 

^ Bigelow on Estoppel, 5th ed., 390. 
See Trivivini v. lainence, 2 Sm. L. Co-, 
9th od., at p. 828. As if a man makes 
a lease by indenture of D, in which ho hath 
nothing, and after purchases D in foe, and 
after bargains and sells it to A and his 
heirs, A shall be bound by the estoppel; 
and that where an estoppel works on tlie 
interest of the lands, it runs with tho land 
into whoso hands soever the land comes, 
and an ejectment is maintainable upon the 
mere estoppel;” also Williams’ Saunders 
(IS/l), 830, in the notes to Wahon 
Waterhouse ; also WelJi v. Austin, 7 Man. 
& Gr., /01 (<24) fl844j, whore the lessor 
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intention to be gathered from the scope and object of an instru¬ 
ment, or by any other circumstances reasonably to be inferred, is 
shewn to have stated that he is seised of a specific estate, and 
tlie Court finds that the parties proceeded upon the assumption 
that such an estate was to pass, an estate by estoppel is created 
between the parties and those claiming under them, in respect 
of any after-acquired interest of the grantor, the newly acquired 
title being said to ‘feed the estoppel.’ The principle is that one, 
who has permitted another to act upon the belief that he possesses 
a specific title or interest, shall not afterwards be heard to say that 
he had no such interest; and the after-acquired title enures for 
the benefit of the grantee. 

But few illustrations of this well-known doctrine are to be found EstAte by 
among the Indian oases. The facts in Kurn Ghowhei/ v. Jankee 
Pershad^ were as follows: One Akbar Ali, who farmed a moiizah in 
mustagiri, granted to the Rajah of Huldee sub-leases to subsist so 
long as he paid a certain annual rent. The Rajah held the lands in 
mustagiri during his life, and in 1835 the manager of his estates 
leased the lands by certain deeds to the defendant’s ancestor in 
perpetuity. In 1840 Government conferred proprietary rights on 
the then Rajah subject to the mxistagiri of Akbar, and in 1841 the 
plaintiff’s ancestor’s name and the terms of the above deeds were 
recorded in the settlement papers. In 1854 the plaintiff pur¬ 
chased at auction the rights of the Rajah acquired under the settle¬ 
ment in 1841, but the rights of the Rajah as sub-lessee were not 
sold. Akbar subsequently put an end to the Rajah’s sub-lease for 
non-payment of rent and sub-leased to the plaintiff, and in 1862 
surrendered his mustagiri, whereupon the plaintiff sued to have 
the leases of 1835 set aside. It was held that when the Rajah 
in 1840 acquired proprietary rights from Government sufficient 
to support the grant professed to be made to the defendant’s 
ancestor in 1835, that grant would enure for the benefit of the 
defendant; the Rajah and the plaintiff who derived his title 
under him being estopped from denying the title conferred on the 

had mortgaged the promlsca pronous to convertible into n lease in interest by the 
the loose, but the mortgagees beinc mlling ooncnrronco of the mortgagees; also Bacon’s 
to miike a good title to the purchaser, it Abridgement, Leases (O). 
was hold by Tindal, C. J., that tho lease » 1 Agra (N.-W. P.), IQI [1866]. Turn- 
though originally a loose by estoppel, was er and Spankie, JJ, 
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defendant by the deeds of 1835. Similarly, in Kazee Ahdool 
^[annali v. Dnroda Kant Banevjee^^ tbe lessors of the defendant’s 
vendor granted a mokurraree pottah at a time ybeu they held the 
property under a temporary settlement, but subsequently ob¬ 
tained from Government permanent rights. It was held that they 

could not question the validity of the pottah previously granted 
by them. 

Tlie rule is, however, embodied in Section 43 of the Transfer of 


Property Act,^ and in Section 18 of the Specific Relief Act.^ 

here .a landlord has allowed his ten.ants to erect buildings in 
the hope or encouragement that they will obtain an extended 
term or an allowance for the expenditure, an estoppel may be 
raised in tavour of the tenants, and the landlord may be precluded 
from saying that he did not excite such an expectation, upon the 
piinciple laid down by Lord Kingsdown in Ramsden v. Dyson} 
It must, however, be clear that the tenants were induced to expend 
theii money by reason of something very nearly amounting to 
an agreement or license on the part of the landlord^ before the 
erection, or a distinct acquiescence immediately after it. It will 
be for them to prove by strong and cogent evidence, leaving no 
reasonable doubt, that they acted upon encouragement.^ Where, 
in a suit for ejectment, there was no evidence that tenants had 
entered on the land for building purposes, or had been encouraged 
by the landlord to build, it was held that the former had no equity 
as against the latter.? In a recent Madras case it was held, upon 
a finding that the landlord had stood by while the character of 
the holding was being altered, and had thereby caused a belief 
that the change had his approval, that the tenant was entitled 


* 15 W, R., 394 [1871], Ainslie and Paul, 
J J« 

® Act IV of 1882. Previous to that en¬ 
actment it was held that tho rule does not 
apply to a compulsory sale made throuifh 
the Court at tho instance of anoxecution- 
croditor — A/wI-monw Dnhee v. Bnney 
Mndhub Chucke,-bu(iy, I. L. R., 4 Calc., 677 
[1878]. That, however, was not a case of 
landlord and tenant. See Part I, Chan 
tor X. ^ 

• Act I of 1877. 

^L. R., I E. & I. A., 129 (170) [1866], 


See Gregory v. Miqhell, 18 Ves., 328 
[811]. 

* Pilling V. Armilage, 12 Ves., 78 [1806]; 
Rnnuden v. Dyton, at p. 170. See 

V. Whentcroft, 27 Boav.. 520 [1859]; 

vier V. Mayor of Darlington^ L. R , 9 Ap. 

Cas,, 699 (711); and see Ytthicadabai 
Rtimrhandra Tularam, I. L. R , 18 Bom , 66 
(78—82) [1893], and cases there cited. 

• See Dunn y. Spurrier, 7 Ves., 236 
[1802]. 

’ Oniarara y. Siibaji Pandurang, I.L.R., 
15 Born., 71 [1890], 


ESTOPPELS AGAINST LANDLOUD. 


107 


CHAP, ni.] 


to compensation for his improvements.* It is conceived that tiie 
conduct of the landlord must be such as really to induce the 
person committing the act, and ^Yho might have otherwise abstained 
from it, to believe that he assents to its being committed. 

So whore a landlord did not object to buildings erected by his 
tenant for a period of twenty-five years and received rent during 
that time, it was held that even if it was not shewn that the land 
was originally granted for building purposes, the landlord would 
be precluded from ejecting the tenant without compensation.^ 

In any event where a person is in possession of land under any 
bond fide claim of title and erects buildings thereon, he is entitled 
either to remove the materials, or to obtain compensation for their 
value in case the owner of the soil desires the building to remain 
for his benefit.* 


In Piggott V. Stratton^ a party was induced to take a sub-lease Repro^ont- 
of land commanding a sea view for building purposes on the faith 
of a representation made by his lessor Stratton that the lease under iifpSm-*'’' 
which he himself held (which was the fact) bound him not to 
build so as to obstruct the sea view. Stratton having received 
the price of the land enhanced by the security of the sea view, 
allowed the sub-lessee to erect houses on the land sub-let, and then 
surrendered his original lease and took one not containing the 


* Kimhammttl y. yarat/atian Miusad, 
I. L. R., 12 Mad., 320 [188s]; and see Ravi 
Vurma v. Mathiisen in note at p. 323. 

» De Bmtcht v. Alt, L. R., 8 Ch. D., 286; 
Vda Begum Imamiul-din, I. L. R, 1 All., 
82 [1875], whore delay on the part of the 
landlord was hold not to deprive her of her 
right to relief. See Shihdaxi Bandaptidhm 
V, liamaadtiss MnUmpadliiju, 8 B. L. R., 
237 (242) [1871]; Daney Madhab Dantrjeev. 
Jai Krishna Mool-erjee, 7 B. L. R., 152 
(158) [1809] ; J'^urga Prnsluul Misser v. 
Brindabun Sool-id, ib., 159. In Bishe^har 
V. Muirkead, I. L. R., 14 All., 362 [1892], 
thoisamo principle was applied in the oiso 
of a permanent lessee of agricultural land 
who commenced to build upon land in the 
possession of an occupancy tenant. It 
waa hold that tho lessee was affected with 
notice of tho plaintiff’s title, and could not 
avail himself of the doctrine of acquies¬ 
cence. 


• VesiradidHii v. Rumchandra Tiilamm, 
I. R., 18 Bom. 66 [1893], and cases there 
cited ; Daitatraya v. Shridhur Karagan, 
I. L R., 17 Bom., 736 [1892J. 

* In the malterof Thakoor Chunder /’ora- 
manick, B. L. R., Sup. Vol., 595 [1866]. 
Act XI of 1855, 8. 4, which applies only to 
cases under English law, secures to bond- 
Jidc holders under defective titles tho value 
of buildings erected or improvements 
made by them in the belief that they had 
an estate in fee sinjpio or other estate, and 
that Act has by Act XV of 1874, s. 3, been 
extonrled to tho whole of British India 
except the Scheduled Districts. See also 
Act IV of 1882, s. 108 (A). 

‘ 1 DoG. F. 4r J., 33 [1868]. Seo Martin 
y. Douglas, 16 W. R. (Eng.), 268 [1868], 
distinguishing this case from those case 
whore puffin^; representations are made 
enhancing tho value of property to be 
sold. 
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old restrictions. It was held that the plaintifif was entitled to an 
injunction upon equitable grounds, since what the defendant had 
said to his sub-lessee amounted to a representation that he, the 
defendant, could not during his lease build otherwise than in a 
particular way. And where a lessor or vendor has represented 
that he will do something for the lessee’s, or purchaser’s benefit 
upon the property itself, or upon adjoining property, this may be 
ground for refusing specific preformance of the contract at the 
suit of the former, “the conduct of the party applying for relief 
being an important element for consideration.”' These appear to 
be cases of estoppel though not expressly decided as such. 


> Lnmare v. Bhon, L, R., 6 H. L., 414 
(42-5) [1872], See Beaumont v. BuLei, Ja., 
422 [182-/]; Peacock v. Penson, 11 Bcav., 


335 [1848]; Mt/ers v. Watson, 1 Sira. 
(N. S.), 523 [1851]; FUf/Zif v. Burton, 3 ily. 
& K., 282 [1832J. 



CHAPTER IV. 

Patents. 

'ho contract for pormisoivocnjojToent 

adlTv^, . . -n.idorutio„-Lice„soo is bo, nd to 

«t c n 0 fn^ f»tont-rroW.,„ v. DUon [1863]-Tho patoutoo c„ntn.ct, to put 

ncrhom ^° himsolf-Contract for ,„hm,e right may 

&o» ri85“rrho V. ir«r CI838]; SnM. I 

patentee is not a mere licensee-ir„f,o„ v. i,„,„rr 

no;?' ? o' patent-CTori v. J./ie [1877^^1 fa 

posifou analogous to that of tenant-/„ ,ke !„„■ of D. II It t/.,.rV r 887ll 

sit:rin?Cr?vT«\78”8,]?c:™ patentee ci- 

mark ii^toppol against ovtnat-Laetryne v. Hootnr [1884.] 

u contracted for the nse of a Estoppel 

p. n as no.Nt to be considered. Here the consideration for the 

promise to pay royalty is the permission to use the invention.tt "pen 

The patentee is unable to claim against the licensee for infrinoeJ-pT.Svo 

meut because this is excluded by the fact of the license. It follows 

nd the 1 censeo who is working the patent under his permission 
similai to the contract between landlord and tenant, and the licensee 
IS precluded from questioning the patentee’s right. “Althoucrh ” 

thlt the t T ’'I "• ““ ^hew 

hat the patent is as bad as any one could wish, the licensee must 
not shew that. bo far as he is c oncerned,” observed Lord Cairns 

‘ Tlio grant of lettora patent for invon- 
tions ia by virtue of the Crown’s preroga¬ 
tive, and confers an exclusive right to the 
use of an invention against all the subjects 
of the Crown; but the Crown itself may 
1180 the invention without tho n.ssont of, or 
making compensation to, tho inventor; 

257 [ 1800 ]; explained in Di^on v. London 


Svudl Arm, Co., L. R., 1 Ap. Ca., 632 
[18/6], The Acts in India granting oxclii- 
sivo privileges to inventors are Act XV of 
1859, Act XIII of 1872, Act XVI of 1883 
and tho Inventions and Designs Act (V of 
1888) which repeals tho previous Acts. 

* Per Bramwoll, J,, in A^oton v. Brook, 
7 H. & N., 504 [1861]. 

• L. R., 2 Ap. Ca., 436 [1877]. 
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Enjoyment by 
])orinission of 
thu j»;itentee is 
Consideration. 


Licensee is 
bound to 
admit validity 
of patent. 


Croaslov v, 
I)i».on [18d3]. 


i--i 1.io. ^PART It 

in the same case, “he must stand here admitting the novelty of the 

indention, admitting its utility, and admitting the sufficiency of 
the specification. 

here an invention has actually been used by the permission of 
the patentee the user amounts to consideration, although the patent 
may have been void. Lawes v. Purser^ is a strong authority to 
this effect. The defendants agreed to pay IO 5 . per ton for a sub¬ 
stance used in certain manure manufactured by them, the plaintiff 
being the patentee of an invention for the manufacture of the 
manure. Upon an action to recover the money so payable, the 
defendants pleaded the patent was void. The Court of Queen’s 
Bench held that the defendant, having had the advantage of the 

contract, could not say that the patent was void, and force the 
plaintiff to try his right.® 

The licensee, therefore, cannot act under his license and at the 

same time repudiate it. He may give notice to determine the 

agicement, paying tor such user as he has enjoyed, and use the 

invention at his own peril, but he will in that case be subject to an 
action for infringement. 

In Crossley v. Duton^ the licensee, a carpet manufacturer, agreed 
verbally with the owners of certain patents that machines, einbody- 
ing their inventions, should be made under their superintendence 


> Chirk V. Adie, 425. Seo Thr (Jrortr 
and Biiktr Spiring Machine Co. v. Millnrd, 
8 Jur. N. S., 713 [1862J ; where W'ood, V. C., 
held that the fact of a patent having been 
found invalid at law in an action between 
the patentee and a third party could not 
b© sot up against tho patentee by his licensee 
ID a suit upon tho same patent© 

• 6 E & B., 930 [1858]. See Taylor r. 
Hare, 1 Now Rep., 280 [1865], per Mansfield, 

OeJ« 


this aj'reernoiit, using tho patent right hy 
tho plaintiff’s permi.^ion, they must p^y 
him, whether the patent was valid or not, 
until at least, they give notice that they 
dispute tho validity of the patent, and 
will, in future, use the invention in their 
own right, and not under the permission 
of the plaintiff* Such a notice would 
change tho position of tho parties: after it 
the patentee might sue tho defendants for 
an infringement of his patent for any sub- 


• FrU T < 4 T^ • iuijiugemcnt or nis patent lor 

7/’ , my opinion that sequent user: and oorhaps, in an action 

^Zoinod to 1“'“, «“«<>■> ‘hoy rul«o,i„o7 usor, tho ioralidity of the 

siT^f 1 Datent >»> “ defenco.” In .SVo» ». 

• .1 right, the defendants Brooks, 7 H A N 490 [18611 Pollock, 

uT“nd tZ-Tave^h'd caaoi • P«-n 

I am decidedlv of ' ” .a ^ ^rmiasion. says to another, ‘ Let mo use your right of 

^d thifwo,Z 7 «“» I u- it ■: if Zii it a hundred tim« 

tot ’th 7 77 ■■"'i ““■<* ho r„f„so to ,»y tocaus. it tnm«i 


tot this is not allegetl. Then it is cloar to 
me that, if tho defendants go on under 


out that there was no right of way! 
♦ 10 H. L, Cos., 293 [1863]. 
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for his own use. Dixon was afterwards supplied, by ono 
bharpe, with other machines which the patentees alleged to bo 
infringements of their patents. In a suit by the patentees, Dixon, 
who was still paying royalties for the machines manufactured for 
him, denied the agreement and challenged the validity of the 
patents. Vice-Chancellor Hall having made a decree and directed 
an enquiry, the Lords Justices directed the appeal to stand over till 
the patentees had brought any action they might be advised to try 
the question of infringement. The House of Lords held that the 
verbal agreement must be treated as a license, that Dixon was 
bound to recognise and admit the validity of the patent right, and 
that thCTe could be no reason for sending the appellants at lartre 
into a Court of law.i It was of course open to the respondent to 
put an end to the license which was the foundation of the suit in 
which event the appellants could only bring an action against him 
tor infringing their patent. But the contract being admitted and 
being free from fraud, the Court of Chancery could not abdicate 
Its functions, but was bound to enforce the contract. 

^ In all these cases the consideration for the promise to pay royaltv ti,.. . i » 

IS the permission to use the invention.^ The licensee has contract- 

ed for the use of the patentee’s right, such as it is, without re^.ard - inlotir 

to the fact whether it can be sustained upon litigation or not.’” In 

Hall V CoWer * the plaintiff transferred to the defendants one half 

of certain foreign patents when the same should be obtained, and 

also a ‘W>>«ty of an English patent, upon the defendants agreeing 

to pay £2,500 and a proportion of the net profits. The defendants 

refused to perform the agreement, and pleaded that the invention 

was worthless. The Court of Common Pleas held that there was 

no express warranty, or its equivalent by declarations or conduct, 

Wcstlmry, by thkLill, nanielyT^nacco.int 
that so long ns the agreement made by tie.s claimed bv tbn ^ 

the appolhmte with the re,,p„„de„t ,h,.t the every lettae used hv 

respondent .hell be at liberty to use the in- when^ceretr der^v d wh h embed" rin 

have boon impo-wii lo for them to have »Per Bramwoll R v / d > 
rought an Mtion of infringement against 7 H. & N., *504 [1861].’ ' ** 

1 10 respondent. Tliore could bo no infringe- * Pe,- Willes J in Kmiih « i o 
ment ponding tlio liconso. Tho Hcoiwo B. (N. S.) 89 [1857] • ™ 

oontinuee, and tho extent of tho remedy, - 2 C. B. (N. S.) 22 [1857]. 
thoroforo, can only be that which is sought ^ 
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on the part of the vendor; the contract was not to sell a good and 
indefeasible patent right, but merely to place the defendants in the 
same position as the plaintiff held with reference to the alleged 
patent, and that, as regards the utility of the invention, the defend¬ 
ants had contracted upon their own judgment for the purchase of 
the patent, such as it was, ha^dng equal means with the plaintiff 
foi ascertaining its value. If the licensee chooses to use the inven- 


Contract for 
exclusive riyfht 
may perhajjs 
amount to 
Warranty or 
raise estoppel 
ajrainst paten¬ 
tee. 


Chanter v. 
Leese [1838]. 


Smith V. Scott 
[1859]. 


tion, he must pay the stipulated price. 

Ihe contract between the parties may, it is conceived, be of a 
different nature. In Chanter v. Leese ^ the plaintiff contracted 
^^ith the defendants, not under seal, that they were to have the 
e.vdusive right to use, manufacture, and sell certain patent inven¬ 
tions, pacing an annual sum as consideration for the license. The 
defendants, in action upon the contract, pleaded that the invention 
''as not a new one at the time of the agreement, as the plaintiff 
"ell knew, and raised other defences. It appeared also that 
the defendants had never accepted or enjoyed any part of the 
consideration. Lord Abinger, C.B., in delivering the judg¬ 
ment of the Court of Exchequer said: “The declaration is 
founded upon the contract and nothing but the contract. If a 
man contract to pay a sum of money in consideration that another 
has contracted to do certain things on his part, aud it should turn 
out, before anything is done, that the latter was incapable of doing 
what he engaged to do, the contract is at an end.” It would seem, 
owe\er, that there must be either warranty, or something equiva¬ 
lent to estoppel by contract, on the part of the patentee, to raise a 
good defence on the part of the licensee. 

In Snyth v. Scott,^ a decision upon pleadings, the above case 
was distinguished upon the ground that the contract was not under 
^al in the earlier case. In Sink!, v. Scott the Court of Common 
Pleas held, upon the authority of Hall v. Cornier Smith v. aVea/e ;* 


> 4 M. & W., 295 [183S]; Boicvutn v.Tttulor 
2 Ad. & E., 278 [1834], was a wise of a 
license under seal, and the defendanU 
wore hold estopped by the recital of the 
deed ; v. MaUhy, 3T. R., 142 [1789], 

proceeds upon the ground of fraud, and is 
distinguished in Boicnuin v. Tuyfur. See 
also the olworrations of Lord Cottenhani, 
L. C., v. Fothtr^U, Webster, 290 


[1841] ui>on Hnyne v. Mtiltby, and the ab* 
stract of cases upon estoppel and failure of 
con^sicieratioii in the notes to v* 

FolhtryiU. See also Caller y. Dover, 11 Q* 
B.(A. & E.)973[18483 ; Piddinyv. Frnnl^s, 
1 Mac. & G., 56[1S49]. 

• 6C. B (N. S.) 771 [859J. 

• 2 C. B. (N. S.) 22 [1857]. 

• C. B. (N. S.) 67 [1857J. 
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and Laxves v. Purser;^ that a plea stating that the invention was 
worthless was invalid, since the contract in such cases is for the 
Tise of the patent, such as it is, and that, the agreement being 
under seal, and no fraud being alleged, the defendant was estopped 
from going into the consideration. 

The assignee of a patentee may, equally with the patentee. The of 
mamtam an aetion for infringement, and a pate.itee who hasiUnr 
^Signed his rights to another cannot, as against him, say that ho 
IS not liable for the infringement of the patent. In Walton v 

the defendant Walton assigned one moiety of a patent to Patent is sev- 
the plaintiff and the other moiety to two persons who, before the 
cause of action accrued, assigned to the phiintiff. It was areueil 
upon a rule for a new trial, that a grant under letters patent is 
indivisible, and that nothing passed to the plaintiff but a mere 
license to use the patent and to have an account, the original 

Plea! r 1 iTHi."® Common 

Pleas held that the assignee, whether of the entirety of, or of a 

share m, a patent takes the legal interest and is not a mere licensee. 

As against a licensee of such an assignee it would appear, therefore, Liconss, „f a. 

. the ordinary estoppel applies, and that he is precluded from sifineo is estop- 
denying the validity of the patent. 

vaMtv dIi;S Th ““"r 

validity during the continuance of the license Iia U a i showthelimiu 

... .h. -a^ "• 

tion, ascerUined, so as to shew that what he has'done ^ 0 ! ^ot 

^mLdTt the 0^0 illus¬ 

trated by the case of Clark v. Adie^ in the House of Lords which ci« . 

w,.3 a claim by Adio to surcharge Clark on account of royalties 

or work done as a licensee under a patent for the manufacture ! ' 

Wsechpp^ark agreed to take a license from Adie and !o 


• 0 El. 4 B.,, 930 [1858]. 

of OUlfuin y. Langrm<al, referred to by Lord 

44T[1789?‘’^*' 3 

^ [1859], the Court of Common Pleas 
held that an asai^oo of a separate and 
distmet portion of a patent might sue 

torosted m the other part parUes, holding 
C, B 


a patent to be severable in its nature. 
With respect to copyright the rule appears 
to bo different, see Jejerps v. Bocep, 4 
H. L. Cas., 815 (992) [1854], where Lord 
St. Loooards obaoiros : Copyright ih 
one and indivisible. I am not speaking 
of the right to license ; but copyright is 
one and indivisible; or is a right which 

may be transferred, but which cannot be 
divided.” 

• L. R., 2 Ap. Ca., 423 [1877]. 

6 
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pay a royalty for every horse clipper sold during the validity of 
Adie’s patent. Clark afterwards asserted that the clippers made 
by him were made after the description in other patents, and were 
not infringements of Adie’s patent, and contended that he was 
not estopped from shewing the extent and limits, and the real 
nature, ot Adie’s invention ; and that the rule against a licensee 
disputing the Viilidity of his licensor’s patent must be taken as 
subject to this qualification. The House of Lords, while affii'ining 
the above principles, held that Clark had, by the manufacture of 
the clipping machines made by him, infringed Adie’s patent, and 
that, having used it in this way he was, being a licensee, bound to 

Si'Lo^ourto royalty.^ Lord Blackburn further compared the position of 

that of a ten- Clark to that of a tenant, who in an analogous case would have 

been bound to pay rent for the land held by him.^ 


• Lord Cairns observed, p. 425: “ As 

between the appellnnt, the liceiiisee, and 
the respondent, Adie, the patentee (what¬ 
ever strangers might have to say as to the 
validity of this patent,) the question of vali¬ 
dity must be taken us that which the ap¬ 
pellant is unable to dispute.but, on the 

other hand, he is, of course, entitled to 
have ascertained what U the ambit, what is 
the field, which is covered by the specifica¬ 
tion os properly construed ; and ho is enti¬ 
tled to say : ‘ Inside of that field I have 
not come; so far as I have worked I have 
worked outside the limit which is covered 
by it, as properly construed, and therefore 
I am not bound to make any of those pay¬ 
ments which are stipulated in my license as 
payments to be mabo for working the pa¬ 
tent.’ In this respect the appelhmt, the 
hcenseo, stands here upon the same issue as 
would arise between a patentee and an 
alleged infringer upon the question of the 
fact of infringenaent.'* 

• The position of a licensee who under 
a license is working a patent right for which 
another has got a patent, U very analogous 
indeed to the position of a tenant of lands 
who has taken a lease of those lands from 
another. So long as the lease remains in 
force, and the tenant has not been evicted 
from the land, he is estopped from denying 
^at his lessor had a title to that land. 
”hen the lease is at an end, the man who 
was formerly a tenant, but has now ceased 


to l>o so, may show that it was altoyothcr ft 
mistake to have taken that lease, and that 
the land really bcIoDgcd to him ; but during 
the continuance of the lease ho cannot 
shew anything of the sort; it must be 
taken as against him that the lessor bad a 
title to the land* Now a person who takes 
a license from a patentee, is bound upon 
the same principle and in exactly the same 
way. The two cases are very closely ana* 
logous ; in analogies there arc always apt 
to be some differences, but I know of none 
in this* The tenant under a lease is at 
liberty to shew that the parcel of Isnd 
which he and the lessor are disputing about 
was never comprised in the lease at all i*** 
so may a licensee under a patent show that, 
although ho accepted the license, and work¬ 
ed the patent, and the patentee oonld never, 
therefore, so long as that license was in 
existence, bring an Action against him as an 
infringer, yet the particular thing which ha 
has done was not a part of what was includ¬ 
ed ill the patent at aU, but that he has done 
it as one of the general public might have 
done it, and therefore is not boond to pa7 
royalty for it» If he has used that which b 
the patent, and which his license nuthorisss 
him to use without the patentee beim? able 


claim against him for infrin^einent, 
ase the license would include it, then like 
^nant under a leaae, he is estopped from 
Dying the patentee's righ^ and musip^T 
yalty,*^ pp. 435, 436. 
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^ Clark V. AdU has been followed in this country in a caiso the In tiio matter 
circumstances of which were different. In the matter of Avt .V F' 

0/ 185y, in the niatUr of D. 11. R. Moses ‘ was a proceeding ^ i„ 
which a patent was attacked by a person who had no real iiUerest 
apart from the licensee who was found to bo the real applicant, 
ond the decision turned upon this question, the principle of Clark 
V. Adie being recognised. The applicant, one Moses, being desir¬ 
ous of adding sugarcane mills to his business and of introducing 
a new mill to the market, allowed his name to be used on behalf oO 
one Fox, who was a licensee under the patentees. The Court 
having tound that Moses had no substantial interest in the matter, 
proceeded to deal with the application as if Pox’s name appeared 
as the petitioner, at alt events, jointly with Moses, and held that 
the petition could not be maintained within the doctrine of Clark v. 

Adie, because one of the petitioners, and the most active of them 

being a licensee, his mouth was closed in such a way that he was 
tiot m a position to challenge the patent.® 

The ri^ghts and powers of the licensee after the license has come 
to an end were referred to in the arguments, A^eilson v. Fothergill^ 
and Larees v. Purser ^ being cited to shew that a licensee may ter- 
mmate the relation created by his contract, and it was argued that 

th s had been done in the case, inasmuch as it was a proceedin-r to 

Court, while observing that these cases established the proposition 

on ended for, held that the license was subsisting when The p o- 
ceedings w ere instituted.* ^ 

* I. L. R., 15 Calc., 244 [18871 Z 7- -—- 

■ Soo Act XV of 1869 s 24 La ^ mention or any other circumstances which 

responding section (30) in ActV of 1888 a valid patent. Therefore it 

rations of Lord Cnima in Clari: v tr >oa and that is what we should have 
above set out, observed “ Those Z ‘ T ** ^ 'because it does not seem 

of Lord Cairn; are pelctly loZZt Z 

the position of a Hconsoo. He there states “ person' who occupies that 

the law to be, that a peLn who ^ f ^ t^e pa- 

that position, and bos undertaken to and\T""°! "fterwards, as between himself 

faciure machines as being the subjeot of an 
invention which has been patented, and so 
te^ke a proet out of the patent, must 
be taken as having admitted the validity of 
the patent, and as being a person who in- 
not, as between himself ond the patentee. 


dispute the vaUdity o noveuV ofTher the license 

ly or novelty of the in- has expired, or when it has been repudiated 


valid as agiiinst the world/’ p. 260. 

• Wobst., 290fl841]. 

• 6 El. & Bl.. 930 [1856]. 

• The Court remarked : “ What those 
cases deal with is the question of the rights 
«'»d powers of a licensee after the license 
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not^derTKat^''^ cstoppcl is also reciprocal, for a patentee may not derogate 

his own grant. In Chamhers v. CriMey^ the defendant, 
upon dissolving partnership with the plaintiffs, assigned to them 
all his interest in a patent which formed part of the assets, and 
afterwards sold stoves made upon the principle described in the 
same patent. In a suit for an injunction and an account, Sir John 
Romilly, M. R., observed “ I will assume for the purpose of 
judgment that the patent is worth nothing at all. But this is 
certain, that the defendant sold and assigned that patent to the 
plaintiffs as a valid one, and having done so he cannot derogate 
from his own grant. It does not He in his mouth to say that the 
patent is not good and an injunction was granted. 

.gainst*^iaten ^^7 Or may not amount to an estoppel against a patentee 

tee^considered was Considered by the Court of Appeal in two recent cases. In 

Smith^l884j. Cropjper y, Smith^ original patentee, Hancock, became insol¬ 
vent, and his trustee in liquidation in 1877 sold the letters patent to 
the plaintiffs. In 1880 Hancock took out another patent, and in 
1881 the plaintiffs sued him and his partner to restrain them from 
infringing the earlier patent which they had purchased. The case 
was decided upon another point subsequently reversed by the 
House of Lords,8 but the observations of the Court of Appeal, 
which was at one upon the question of estoppel, are most useful- 
It was argued that Hancock was estopped from denying the vali¬ 
dity of his own patent by the letters patent which were recorded, 
by the specification which was by deed poll, and by the petition 
which he presented to the Crown, because he there represented 
that the invention was a new one. The Court held that there was 
no estoppel upon any one of these grounds. Upon the ground of 
the record there could be no estoppel between the plaintiffs, who 
were not parties or privies to the record, and Hancock ; though 
Fry, L.J., expressed an opinion that there might be an estoppel by 


or wheD it has tormiDat«d in any way ; and 
what they have decided is this, that n|. 
though a man mny hold the position of a 
Hconsee at one time—if that license has 
expired by efflaxion of time or has 
come to an end tor any reason, he is at 
liberty to chaUengo the patent. But in 
this case we do not think that these autho. 
nties have any application, and for this 


reason that both Mr. Blylne and Mr. Neil 
Fox swear that at the time when these 
proceedings were institotod, he, Bir. Neil 
Fox, held a license to work this patent 
and if it appears that this proceeding i* 1^ 
it must fail for that reason.” 

‘ 33 Beav., 374 [18&4]. 

• L. R.. 26 Ch. D., 700 [18M]. 

■ L. R., 10 Ap. Ca., 240. 
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record between the Crown and a grantee ot' !ns letters patent. As 
regards the estoppel by reason of the specification—that contained 
no assertion as to the novelty or validity of the patent, but merely 
declared the nature of the invention, nor were the plaintiffs parties 
to it. There might, however, have been an estoppel in pais had 
the plaintiffs acted in reliance on the statements in the petition, 
and had it been shewn that tliey purchased on the faith of the 
assertion by Hancock that the invention was new. “ The plain¬ 
tiffs,” said Cotton, L.J., “ gave a very small sum for this patent, 
and, as a rule, people do not rely on any statement made by the 
patentee, but they buy the patent forming their own opinion as to 
its worth, taking Iheir chance (unless it has been established), of 
there being able to establish its validity if the question comes before 
a Court of law.” 


The position of a patentee is farther explained in Proctor v. Conduct not 
Bennis.^ It has been seen that both the purchaser of a patent and Znl&t 
Hie licensee of a patent are presumed to have acted upon their own dois Mt'itop 
judgment. In the same way it is no part of the patentee’s duty ?rMtar".‘leu' 
to warn persons that what they are doing is an infringement, and 
he will not be estopped upon any supposed ground of acquiescence 
from asserting his rights, unless his conduct has amounted to a repre¬ 
sentation upon which the others have acted. In the case now cited 
Proctor sued Bennis and certain purchasers of Bennis’s machines 
for infringement. Proctor was aware of the purchases, and had 
asked the purchasers to buy his machines in preference to Bennis’s 
He stated that he had not at that time fumls to take proceedings 
against the infringers, and he did not warn the purchasers because 
he did not consider it his business to do so. The purchasers relied 
on the acquiescence of the plaintiff in their purchases, and the 
Vice-Chancellor found in their favour. The Court of Appeal were 
of a different opinion, holding that the purchasers were not enti- 
tled to succeed either on the equitable doctrine of acquiescence » 


* L. R., 36 Ch. D., 749 [1887]. 

• Upon the question of ncquiescence Cot¬ 
ton, L.J., observed [760]: “ Tho rij-ht of 
tho patentee does not depend on tho de¬ 
fendant havintj notice that whut ho is doing 
is an infringement. If what tho defendant 
is doing is, in fact, an infringement, his 
having acted bond fide and honestly 


will not protect him from an injunction. 
It does not depend upon notice ; a mono¬ 
poly h is I icon granted to the patentee, and 
what is necessiiry in order to raise an equity 
airainst him is shewn by Lord Cranworth 
in Ramsden y. Dyson [U R., I. E. k I. 
Ap,, 129 (140) 1866]. * If a stranger locins 
to build on my land supposing it to be his 
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or on the legal doctrine of estoppel by conduct,» the ingredients 

necessary to each of these defences being wanting. Proctor had 

put forward a commercial reason why he desired the defendants to 

j>urchase his machine, viz,^ that it was the better of the two, but in 

doing so he did not suggest or represent that he had abandoned 

his legal rights ; nor was there any evidence that Proctor had 

stood by and knowingly allowed the defendants to expend money 

in ignorance of the fact that he Iiad rights which he meant to 
assert.^ 


The relative positions of partners, after dissolution, who hare, 
Uiiniig partnership, been working a patent requires notice. 

eie a patent has been so worked under circumstances afford- 
in„ a presumption that the partners did not, during the existence 
of the partnership, dispute its validity the Court has, upon 
an interlocutory application for an injunction by one of the 
partners to restrain the other, assumeU tl.at the patent was 


own, find I, perceiving his mistake, abstain 
from setting Mm right, and leave him to 
persevere in his error, a Court of Equity 
'vill not allow mo aft«Twards to assert my 
title to the land on which be had expend¬ 
ed money on the supposition that the land 
was his own. It considers, that when I 
saw the mistake into which he had fallen, 
it wns my duty to be active and to state 
my adverse Utle ; and that it would be 
dislionest in me to remain wilfully passive 
on such an occasion, in order afterwards to 
profit by the mistake which I might have 
prevented.’ It is necessary that the person 
who alleges this lying-by should have been 
acting in ignorance of the title of the other 
mnn, and that the other man should have 
known that ignorance and not mentioned 
his own title. Here none of these defend¬ 
ants state that they never knew anythin ' 
about the plaintiff’s patent.’’—Upon thil 
point Bowen. L.J., said [762]; « Vid the 
defendants think the plaintiff had no ri-hta 
and never meant to assert any, ;nd 
from his inaction the inference that 
they migh safely proceed ? They do not 
wy so themselves, and how can we assume 
that men are misled, who. when they aie 
called into the box, wUl not and do not say 
80 ^It seems to me that the true inference 
of fact to be drawn here is. that these 


defendants other than Bennis were acting at 
their own peril throughout, and know th«t 
they were so acting. Although they reckon* 
ed on security,and although for a lonu time 
the plaintiff did not interforo^ there was 
nothing on the port of the plaintiff to lull 
them into security 

* lo my opinion^’’said Cotton, L.J*i 
mere silence, merely not giving notice to 
the defendnnts that what they were doing 
was an infringement^ cannot reasonably be 
taken as any representation that what they 
were doing was not an in/ringement It 
would be going much too f«r to hold that 
the omission of the patentee to s/iy—^now 
you are infringing my patent •—amounted 
to a representation by him th'it what the 
parties were doing w»s not an infringe¬ 
ment, •• 

• See forth or as to acquiescence 

V. -a^r6e^•, L, R., 15 Ch. D., 96 [1880]: 
C'atrfurro^sy. Zerimer, 3 Macq., 827 [7 
N. S. U9 (1861)]; Dnie of r. 

2 Ph., 117 (123) [1W6J J 
Aii, U Rv, 8 Cb. Dv, 286 (3H)n878> 
Ify aa pointed out in the principal caaa 
the question bad srisen upon an a|^ 
plication for an interlocutory injunctionf 
where the Court does not interfere unless 
the plaintiff baa been prompt, Proctor znight 
bare been held to be barred by the delay* 
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valid.* But it is otherwise where partners, being advised that a 
specification was bad, took no proceedings to restrain infringement. 

In Ajimann v. Lund,^ two partners worked a patent for some years 
and asserted its validity by issuing circulars warning the public 
against infringing it, but took no proceedings against infringers, 
bemg doubtful as to the validity of the patent. Upon the partner¬ 
ship being dissolved, the plaintiff assigned his interest in the patent 
to the defendant, who carried on the business as before. The biU 
allepd that the defendant was asserting that the plaintiff was 
in ringing the defendant’s patent and was threatening the plain- 
itts customers, and an injunction was prayed. The plaintiff 
contended that the patent was invalid, and required the defendant 
either actively to assert its validity or to abstain from threatening 
legal proceedings. For the defendant it was argued, upon the 
authority of CrossUy and DM and Ckamhers v. CrkUley,^ that 
the plaintiff could not question the validity of the patent. Malins, 

V.G., held that the plaintiff was, during the continuance of the 
par nership precluded from disputing the validity of the patent, 
but that after its expiration he was at liberty to do so, subject to 

his being answerable in damages in case the defendant established 
the validity of the patent against him. 

In Heugh v. Chamberlain’' it was held that, although the as- Third p.rrti<,a 
signor of a patent is estopped from disputing its validity, that 

w thb V-rLsUg 

with him after the assignment, although it was alleged that both 

partners were infringing the patent. Goucl^r v. Claytmfi was a 
case decided partly upon the ground that the license had expired • 
there the members of a firm consented to judgment being entered’ 
against them at the suit of a patentee, and immediately afterwards 
took out a license. Upon the expiration of the license the defen¬ 
dants 111 the former suit, and certain persons who had since joined 
the firm, conhnued to infringe the plaintiffs patent. In a further 
suit to restrain infringement. Wood, V.O., held that the defend- 
ants were not estopped from alleging want of novelty in the 


2 Coop., 61 (n) 
[18J2], Knight Bruco, V.O. 

• L. U., 18 Eq., 830 [1874]. * 

■ 10 H. L. Ca8., 293 [1863]. 


• 33 Bcav., 374 [1864]. 

• 25 W, R. (Eng.), 732 [1877], pa- Jcssol, 

i^lv Xit 

• 34 U J. (Ch.) 239 [1365]. 
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invention or insufficiency in the specification, the license having 
expired and the judgment being a part of the same transaction ; 
and that in any event he could not prevent the defendants who 
were not parties to the previous suit from setting up this defence. 

In bewail v, JLllioO the Court of Exchequer expressed an 
opinion that the award of an arbitrator, to whom proceedings in 
Chancery were referred in which the validity of a patent was in 
question, was not conclusive in an action between the same parties 
for another infringement, since it was only by inference that the 
award could be said to be a decision upon the points in dispute, 
and estoppels must be certain.® 

The case of trade-marks has to be noticed. A right to use a 

trade-mark may be created by license or assignment, in which 

case the licensee will be in the same position as the licensee of a 
patent.® 

A right to a trade-mark ma)' be abandoned, and the owner may, 
in respect of a trade-mark as in respect of anv other right, be 
estopped by his conduct from denying the title of another person.* 
In Lavergne v. Hooper^ the defendant’s firm obtained permission 
from the plaintiffs to use their Maltese Cross label as a trade-mark, 
engaging to sell no other brandies under that trade-mark than 
such as were procured from the plaintiffs. The sale of the bran¬ 
dies so imported was advertised and pushed by the defendants, 
and became known in the market by a different name. The Court 
held that, even if the plaintiffs had retained a right to the Maltese 
Cross at the date of the alleged contract, they had induced the 
defendant’s firm to believe that they claimed no such right, and 
that it was open to the latter to adopt the mark. It being 



* l H. & C., 797 [1863]. 

■ Co. Lit., 3266. 

• LavtiffM T. Hooper, I. L. R.,8 Mad.. 
149 (154) [ 1884 ], whore it is observed 
that the right to a trade-mark ia an- 
other country will be recognUed in this 
country : “The object of the law in recog¬ 
nising a right to trade-marks is to protect 
the pui-lic from fraud, to secure to a pur¬ 
chaser a reasonable certainty that he is 
purchasing an article which has a certain 
repiitation in the market, and to secure to 
a manufacturer or selector the reward of 


his skill and care, the benefit of the custom 
which he deserves and which is intended 
for him.” A trade-mark is defined as a 
symbol devised to distinguish a particular 
class of goods as the goods of that class 
manufactured or selected by a particular 
manufacturer or merchant. See 
.dnt'/iTw «fcc., Co. V. Mantciji Shap^* 
Kairat, I. L. R., 17 Bom., 584 [1893], 
where the cases as to trade-marks are 
collected. 

^ Jb., 154. 

• Jb. 
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admitted also that the defendants had secured a wide popularity 
for the mark by their own expenditure and exertions, the plain- 
tiffs were estopped from denying the title of the defendants to the 
use of the mark, in the Indian market at least. 
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CHAPTER V. 

Bailor and Bailer. 

Estoppel against l-ailee analogous to tenant’s estoppel-incidents of the contract— 
Constructive l>ailmont by assent to delivery orders— Knitjht* v. WiJ^en [1870]— 
Attornment by wharfinger—Recognition by unpaid vendor of title of sub-purchaser 
—Position of bailee under the contract of bailment—Bailee may (a) shew that his 
own title has determined ; (6) shew th.at the bailor’s title has determined ; (e) plead 
and prove the title of the real owner; (d) institute interpleader proceedings— 
Biddle V. Bond [1865], the law stated in,— /foyers, Soiut A: Co. v. Lamba't [1890]— 
The JIM tertii —Estoppel by election— Ex~pnrte Dacu/t, In re Sddler [l8Sl}—Criminal 
act of servant of bailee—Where fraud effected by third party senihle no estoppel 
unless there is direct negligence on the part of the bailee or his servant. 

The estoppel upon Bailees iind those with whom property is» 
either actually or constructively, deposited bears a close resem¬ 
blance to the estoppel of the tenant. The rule is expressed in 
section 117 of the Evidence Act in analogous terms,^ and the 
same exception applies that, where something equivalent to title 
paramount has been asserted against the bailee or licensee, he is 
discharged as against those who entrusted the goods to him. The 
bailee is protected by the bailor’s title so long as no better title 
is advanced,* the general rule being that one who has received 
property from another as his bailee or agent or servant must 
account for that property to him from whom he received it.® It 
is an implied term of the contract of bailment that the bailor, at 
the time of bailment, had a good title to the goods bailed.* 


> " Nor shall any bailee or licensee bo 
permitted to deny that his bailor orlicon- 
sor had, at the time when the bailment or 
license commenced, authority to make such 
bsiilmeut or grant such license. 

“ Explanation 2. If a bailee delivers the 
goods bailed to a per-on other than a 
bailor, he may prove that such a person 
had a riuht to them os against the bailor.’’ 
See Shelbury v. Scolsford, 2 Yelv., 22. 

■ Contract Act (IX of 1872), s. 166: “ If 
tho bailor has no title to the goods and 


the bailee in good faith delivers them 
bock to or according to the directions 
of tho bailor, the bailee is not responsi¬ 
ble to the owner in respect of such deli¬ 
very.” 

* Per Blackburn, J., in Biddle v. 

6 B. & S., 231 [1865]. 

* See Rogers, Sons <t Co. v. Lamberl, L. 
R., 91; 1 Q. B. 327, per Lopes, L. J. As to 
bailmeDta general Iji see Contract Act (IX 
of 1872), ss. 148—161 ; Cogg* v. Bernard, 1 
Sm, L. Co., 9th ed., 201. 
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It follows, therefore, that the bailor, where the goods have been 

30 y the bailee, is entitled to follow the proceeds in the bailee’s 
bands. 

In the same way a bailee may, by his conduct, be estopped from 
denying that he is holding goods on behalf of another under 
delivery orders, though the property has never been separated or 
identified, and is only constructively deposited. 

The estoppel by assent to delivery orders* would seem to be an 
instance of constructive bailment. There the feet of the whar¬ 
finger assenting to the order is held to estop him from denying 
that he holds goods answering to the deseription in the order at 
the disposal of the person to whom the orders were given, though 
the goods may never have been separated in bulk, and no properly 

m any specific articles can have passed to the person entitled to 
delivory. 

Knights v. Wifen^ is a typical case. WifFen sold to M barley 
lying in his granary unappropriated, which, upon the contract, WiKfn [ 1870 ]. 
remained in Wiffen’s jiossession as unpaid vendor. M sold 
Knights sixty sacks of the barley and gave him a delivery order, 
addressed to the station-master, instructing him to deliver sixty 
quarters of barley to Knights’ order. Knights sent the order in 

a letter to the station-master asking him to confirm the transfer 

The station-master went to 'Witfen and sliewed him the delivery 

order and the letter, to which Wiffen said : “Ail right, when you 

get the forwarding note, I will put the barley on the line.” Tiie 

Court of Queen’s Bench^ held that this u.nounted to a recognition 

by the defendant of the plaintiff as the person entitled to the 

possession of the barley, the plaintiff being thereby induced to 

alter his position towards M, and to rest satisfied in the belief that 
the property had passed to him.* 


» 8oo in/m, pp. 155—1.57. 

• L. a, 6 Q. B„ m [1870]. See tbe 
wmark of Brett, L. J., upon this caso In 
V. An^lo^Americnn TeUymjiK (Jo., 

U R., 5 Q. B. D., p. 212 (1879J. » I oon- 
fcHH ,t 8000.8 to mo thftt in that oaso two 
well known doctrines were mixed up, the 
doctnno of ostoppoj, and the dootriue of 
attornment by a warehouseman who has 
goods in hia hands,” 

• Blackburn. Mollor, and Lush, JJ. 


* Hoeforsimilarcasos Woodlcj v. Coctn- 
try, 2 H. & C., 164; 32 L, J (Ex.), 185 
[186;qj Stonunl v. Ijuniin, 2 Camp,, 341 
[1810]; Iltvre, t. muton, 2 B. & C., 540 
[1824]; Oiffett v. iJtU, 2 0, A M., 5.30 
[1884]; (iunyu Manu/ttclHnnff Co. y. Hou- 
rujmuU, I. L. a, 5 Calc., OGO [1880]. Con¬ 
tract Act (IX of 1872), 8. 98. Heo also 
Rughton. v. Tht Emi ladkt Roihtay Co., 
8 B. L. R., 581 [1872), where Couch, C. J., 
oltiug.^i <(fuM V, The Jitie (Jmy Co. [4 C, B. 
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Attnrnmontby In all these cases, as pointed out by Blackburn, J., in Biddle v. 

Bondy the wharfinger by attorning to the purchaser of the goods 
has in effect represented to him that the property has passed to 
him, though such is not the case ; the relation therefore of bailor 
and bailee may be said to be constructively created ; and, as ob¬ 
served by Pollock, C. B., in Ciieesman v. Exall} there are numer¬ 
ous cases in connection with wharves and docks in which, if the 
party entrusted with the possession of property were not estopped 
from denying the title of the person from whom he received it, 
it would be difficult to transact commercial business. This remark 
may be extended to the case where the parties have agreed to act 
upon an assumed state of facts ; their rights are then made to 
depend upon the conventional state of facts and not on the truth.* 
The cases are collected and discussed in Henderson ^ Co. v. 
Williams in the Court of Appeal* where the wharfinger attorn¬ 
ed to the purchaser, Halsbury, L. C., citing with approval the 
observations in an American case of Root v. French [13 Wend., 
570]. 

This subject may often be regarded as a branch of the law of 
TOndor of*title Vendor and Purchaser ;* coming within the class of cases where an 

unpaid vendor is estopped from asserting his lien by reason of 
his having recognised the title of a subsequent purchaser.* 

Position of The respective rights of bailor and bailee may be shortly pre- 
the contract of sented in the following concise form :— 

As between a bailee and his bailor, under an ordinary contract 
of bailment, the bailee in an action for non-delivery of goods 
upon the demand of his bailor must take one of four courses 
(a) He may show (what is equivalent to a surrender in the case 
of a tenant) that his own title has determined, or that he has 


Henderson & 
Co. V. Williams 

[1894]. 


Reeog;nition 


bailment. 


N. S., 618], remarks that if the defendants, 
who wore carriers, had been able to prove 
a jui teriiiy they would have had a good 
answer to the plaintifTs claim. See p. 602. 

* 6 Exeb. 341 (346) [1851 J. 

* See the remarks of Lor>i Blxickbum in 
JSurZrtRtAais ▼. Nuholls^ L, R., 3 Ap. Ca., 
1004 (1026); Blackburn on Sale, 2nd ed., 
pp. 190—196. 

•UR., ’96,1 Q. B., 621. 

* See tn/ra, Part I, Chap. VI, where 
the case of T^e Qangts Manv/advring Co. 


V. Sourujmull [I. L. R., 5 Calc,, 669 (1880)], 
is fully noted. There the defendant's 
agent wrote on the orders : * The bearer 
of this will take personally delivery of each 
lot os required;’ and upon the faith of 
this order the plaintiffs were induced to 
mnke advances. 

* Contract Act (IX of 1872), s. 98. See 
tT^fra, p. 131. 

• See Rogers, Sons Co. v, Lawhert 
Co., L. R„ 1 Q. B., ’91, 325, per Lord 
Esher, M. R. 
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already delivered the goods upon a delivery order authorised by 
the bailor ; (ft) or he may show, equally with a tenant, that the 
title of his bailor to the goods has expired since the bailment ; * 

(c) he may claim under another title and defend the action on 
behalf of the real owner, but in this case he must allege and prove 
the title of the real owner and must defend expressly upon that 
title ; (i) it is open to him to say that he is a mere stake-holder, 
and to institute a suit of interpleader against the claimants, unless 
a suit is already pending in which the rights of all parties can 
properly be decided.* 

If a person other than the bailor claims the goods, that person 
may apply to the Court to stop the bailee from delivering the 
goods to the bailor, and the question of title will then be decided 
but this course is not open to the bailee, who must either bring 
an interpleader-suit, or give up the goods under an indemnity to 
the person claiming them. 

It follows that where a bailor has so conducted himself as to 
expose the bailee to an action at tlie suit of some third person, 
as by mortgaging the chattel bailed, ho cannot claim the ciiattel 
from the bailee, where the mortgagee asserts his title and the 
bailee relies on the mortgagee’s title. The principle here is the 
same as that laid down in section 53 of the Contract Act.* 

The law as to the whole subject is elaborately discussed in the statement of 

judgment of Blackburn, J., in BiddU v. ^ referring to the B*!d.n7i;”Boud 

previous cases. The rule as to theis further explained ' 
by the Clourt of Appeal in the recent case of Royers, Sons ^ Co, 

V. Lambert} 

The facts in the earlier case were exceedingly simple. The 
plaintiff took in execution goods belonging to one Bobbins for 
rent alleged to be due, and delivered them to the defendant, an 
auctioneer, to sell. Robbins having given the defendant notice, as 
the sale was commencing, that the relation of landlord and tenant 


* Thorru Tilbnry, 3 H. & N., 53* [1858J. 

* 8oe as to tho procedure in interplead¬ 
er suite, Bs. 470-476 of tho Oxlo of Civil 
Procedure (Act XIV of 1882); see tho 
remarks of Lindley, J., in Royer,, So,u dr 
Co, V. Lambert, L. R., *01, l Q. fi., 327, as 
to tho propriety of institutinK interpleader- 
procoodings in cases of lailnicnt. 


• Contract Act (IX of 1872>, s. 167. 

• See The Lnroptan dr Auttralian Royal 
Mail Co, V, The Royal Mail Steam Racket 
Co., 30 L. J., C. P,, 247 (1861]; Sluridan. 
V. The ^\lo Quay Co., 4 C.B., N. S., 618 
(S.C.); 28 L. J., C. P., 58 [1858). 

• 6 B.&S., 225(1865). 

• L. R., ’01, 1 Q. B. 318 fieooj. 
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did not exist between bim and tbe plaintiff, and that no rent was 
in arrear, the defendant having no time to make enquiries pro¬ 
ceeded to sell the goods. The bailor brought an action for the 
price of the goods alleging that he had delivered them to the 
defendant to sell on his account as his agent. The Court (W^illes, 
J.) inferred troin the facts that Bond withheld the proceeds of 
the goods trom the plaintitf and defended the action relying on 
the right and by the authority of Robbins and not hostilely to 
him. The ([uestion oi law was argued upon a rule before the Court 
of Queen’s Bonchd when the defence was held to be a ffood one. It 

O 

is pointed out by Blackburn, J., who delivered the judgment of 
the Court, that the true ground upon which a bailee is allowed to 
set up the title of a third person as against the bailor is that the 
estoppel ceases when the bailment, upon which it is founded, 
detertnines by what is equivalent to an eviction by title para¬ 
mount ; but the jus tevtn must be actually asserted against the 
bailee, who can only set up the title of another if he defends upon 
the right and title and by the authority of the third party. 


* Cockburn, C. J., Blackburn and Mellor, 
J. J : “ We do not question the general 
rule,” said Blackburn, J., “ and we agree 
with what is said by my brother Martin in 
Cluesman v, ExaJl, 6 Exch., 341 (346) 
[1856], that * there are numerous cases in 
connection with wharfs and ducks, in 
which, if the party entrusted with the pos¬ 
session of property were not estopped from 
denying the title of the person from whom 
bo received it, it would be difficult to 
transact commercial business.’ But the 
bMieo has no better title than the bailor, 
and consequently, if a person entitled as 
against the bailor claims it, the bailee has 
no defence against him : Wilson v. A ndcr- 
ton, 1 B. lb Ad., 450 [1830]. Such was the 
position of the defendant in the present 
case. If Robbins had chosen to sue him in 
trover, or, waiving the tort, had sued him 
for money had and received, the defendant 
would have had no defence. He was, 
therefore, compelled to yield to Robbins’ 
claim, and it would certainly be a hardship 
on him, if, without any fault of his own, 
the law has loft him without any defence 
against the plaintiff for so yielding. We 
do not, however, think that such is the 


law. Several cases were cited on the 
argument at the bar and mure might bavo 
been cited, such as Stonard v. VitnHn, 2 
Camp., 344 [1810]; Oosling v. Birnis, 7 
Bing., 339 [1831]; Hawts v. Watson, 2 B, 
& C., 540 [1824], in which a bailee, who, 
by attorning to a purchaser of ^oods in 
effect represented to him that the property 
has passed to him (although such was not 
the fact), and thereby induceii bim to alter 
his position and pay the price to his ven¬ 
dor, has been held estopped from denying 
the property of the person to whom be 
has thus attorned by setting up a title in 
a third person inconsistent with the re¬ 
presentation on which he induced the 
plaintiff to act. We in no way question 
that those cases were rightly decided. 
But in all of them the estoppel proceeded 
on the representation, which was analogous 
to a warranty of title for good considera¬ 
tion to the purchaser. Now, in tbe ordi¬ 
nary class of bailments, such os the present, 
tbe representation is by the bailor to the 
bailee that he may safely accept the bail* 
moot; and, so far as any weight is to be 
given to the representation, ii 'make 
ag linst the estoppel. This is pointed out 



CHAP. V,] 


BIDDLE V, BOND. 



Biddle V. was foUowed ,by the Court of Appeal* in 

Boffers, Sons ^ Co. v. Lambert^ which wag an action for wrong- 
fnl detention of copper, purchased by the plaintiffs from tL 
defendants, and for damages. The plaintiffs paid for, and left 
the copper in the possession of the defendants as warehousemen 
subject to warehousing charges, and the defendants gave to the 
plaintiffs delivery orders directing delivery to the order of the 
plaintiffs, and entered the plaintiffs’ name in their warehouse 
books as owners of the copper. After the bailment of the copper, 


by Parke, B,, in Cktesnan v. EtalX^ 6 
Exch., 341, 344 [1851], in the case of a 
pledge, and is mdicatod as one of the 
grounds on which the judgment <«f the 
Common Fleas proceeded in SIbtriAati v. 
TAc iVeiP Qifiy Co.. 4 C. B., N. S., 618 
[185S], which Was the cose of a carrier. 
The position of an ordinary bailee, where 
there has boon no special contract or re¬ 
presentation on his port, is very analogous 
to that of a tenant who, having accepted 
ibo po8.so8.sion of land from another, is 
estopi'od from denying his landlord’s title, 
but whoso o.stoppel ceases when ho is evict* 
od by title paramount. This was decided 
as early as the 44 Eliz., in Shelbury v. 
Sco^ford, Yolv., 22. In WiUoii v. A/uler- 
ion, Liitledalo, J., . • . . . states tho law 
to the same effect. And accordingly in 
Hardman Y, iVUlood: [see 9 Bing., 382 n. 
(n) (1632)] in CKeesman v. Ecall, and in 
Sheridan v. The New Quay Co., a bailee 
was pernutted under drcumstances similar 
to tho present to got up the jut Uriii. It 
fs truo that in tho two first of theso coses 
the plaintiffs had obtained tho goods by a 
fraud upon tbc person who.se title was !<ot 
up, whilst In tho present case there is 
nothing in the ovidonce to show that plam> 
tiff though a wrong-door, did not hone.stly 
boliovo that ho had a right to distrain. 
But we do not think that this circumstance 
alters tho law on tho subject. The position 
of tho bailee is precisely tho same, whether 
hie bailor was honestly mistaken as to 
the rights of tho third person or fraudu¬ 
lently acting in doro.!ation of them. Wo 
think that tho true ground on which a 
bailee may set up the^jo tertii is that indi¬ 
cated in Shtlhwit ▼. Scot^Qfd, viz., that tho 
eatoppel ceases when tho bailment on which 


It IS founde.l is determined by what li 
equivalent to an eviction by title para¬ 
mount. - It is not enough that the ba.Ieo 
has become aware of the title of a third 
person. Wo agree in what is .said in Be(telt» 
V. Ree^l, 4Q. B, 511, 517 (1843J, that ‘to 
allow a depositary of goods or money, who 
has acknowledged the title of one person 
to set up tho title of another who makes 
no claim, or has abandoned all claim, would 
enable tho depositary to keep for hinwclf 
that to which ho does not protend to have 
any title in himself whatsover.’ Nor is it 

is made upon 

him so that ho may be entitled to relief 
under an interpleader. Wo assent to what 
IS said by Pollock, C. B., in Thorne v. Til. 
bunj, 3 H. & N., m (537) [1858], that a 
bailoo can set up the title ‘if he defends 
upon tho right and by the authority' of 
that person. Thus restricted, we think tho 
doctrine is supported both by principle and 
authority, and will not be found in prac¬ 
tice to produce any inconvoniont conse¬ 
quences,’* 

*6B. &S., 225 [1865], 

* Lord Eshor. M. R., Lindloy and Lopes. 
L J. J« 

• L. R„ I q. B.,’91, 318 [1890]. Tho case 
also came before Denman and Wills JJ 
upon appeal from an order allowing inter**- 
rogatories as to wh<*ther tho plaintiffs had 
not, since the date of tho bailment, sold tho 
copper and received tho price for tho sumo, 
and had not endorsed and handed delivery 
orders to thoir vendees. The interrogator¬ 
ies wore disallowed upon tho ground that 
Lambert A Co. could not setup against 
thoir bailors a title under wliioh they did 
not profess to defend tho action. L. R 

24 Q. B. D., 573, 


Rogers. Sons* 
Co. L:uu- 
litrt [IbUuJ. 
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The Jus tertii. 


Estoppel by 
election. 


Ex-parte Da¬ 
vies, In re 
badler [1881]. 


tlie plaintiffs sold to a firm of Morrison, Kekewich & Co., and 
endorsed the delivery orders to them, but subsequently, before 
action, revoked the delivery orders, and gave notice to the defend¬ 
ants not to deliver the copper to any one but themselves. The 
defendants, who sought to hold the copper against Morrison, 
Kekewich & Co. to meet a heavy claim which they had against 
them, defended the action in their own interest, and without re¬ 
ference to the right or authority of Morrison, Kekewich & Co. 
Day, J., held that the plaintiffs had ceased to have any interest in 
the copper, and gave judgment for the defendants. This decision 
was reversed by the Court of Appeal upon the ground that the 
defendants as bailees could not avail themselves of the title of 
Morrison, Kekewich & Co., except by defending on their behalf 
and by their authority. It was open to the defendants to institute 
interpleader-proceedings between the rival claimants, or to allege 
and prove the title of Morrison, Kekewich & Co., but they did 
not adopt either of these courses. 

The principle of election is, however, applicable where a bailee, 
knowing of the adverse claim of a third person, elects to support 
his bailor, or conversely elects to support an adverse title against 
his bailor. In such a case, it is conceived, he will be estopped 
from denying the title he has elected to support. In Ex-parte 
Davies, In re Sadler,^ the former case occurred. An auctioneer 
held possession of goods on behalf of a trustee in bankruptcy, and 
by his directions advertised the goods for sale, sold them for 
the trustee, and received the sale-proceeds. The holder of a 
registered bill of sale, on whose behalf the auctioneer had previ¬ 
ously taken possession of the goods, gave him notice not to part 
with the sale-proceeds. The trustee applied to the Court for an 
order for payment of the money to him, and the bill of sale-holder 
commenced an action against the auctioneer for the sale-proceeds. 
The money having been paid into Court, the auctioneer to protect 
himself set up the title of the bill of siile-holder. The Court of 
Appeal held that the auctioneer, with full knowledge of an 
adverse claim, had deliberately elected to sell the goods for the 
trustee, and could not therefore set up the jus tertii.^ 


* Lu R., 19 Ch. D , 80 [1881]. holder was not before the Court at all • • 

* Lush, Lk J., said : “The bill of salo- It is not necessary now to say whether his 


Advocate High Court 

CHAP. V.] FRAUD OF SERVANTS OR AGENTS, iirnrnu 

The question, whether an estoppel can arise against a common Criminal net 
carrier or a Railway Company in respect of the criminal acts of ?aiiror"‘ 
its agents or servants, or persons effecting a fraud while purport¬ 
ing to act as such, is one of some difficulty. In Machu v. The 
Ijondon <it\d South-Western Railway Co.^ a delivery ticket was 
issued by the Company containing the name of one Johnson, who 
was described as a porter, and signed by Chaplin and Horne, sub¬ 
contractors with the Company. Johnson stole the goods while 
under the charge of the sub-contractors. The Court of Exche¬ 
quer held that Johnson was a servant in the employ of the Com¬ 
pany within the meaning of the Carriers Act, 11 Geo. 4 and 1 
Will. 4, c. 68. But Rolfe and Platt, B. B., appeared to think that 
the ticket was only matter of evidence and did not work an estop¬ 
pel. Pollock, C. B., however, suggested that the inference from 
the document was that Johnson was a servant of the Company. 

In Way v. Great Eastern Railway Co.‘ the theft was effected by Where fraud 
a person, not in the employment of the Company, who represented 
himself to be one of the carmen of their contractor, and obtained 
from their delivery clerk a pass which enabled him to drive the 
van containing the pictures out of the yard and so steal the 
pictures. It was argued, upon the authority of the opinion of 
Pollock, C. B., in the former case, that the defendants had trusted 
the thief as their servant and were estopped from so denying ; but 
the Court held that it was impossible, upon any fair construction 
of the Act, to hold them liable. Blackburn, J., said : “ It is im¬ 
possible to say that the defendants have so acted as to represent 
that the thief was their serva nt. This is a highly artificial attempt 

claim 18 a valid one ; tbo only question is sale, loss my commission, to you ’ I am of 
whether the money ought to bo paid out opinion that when a pereon in such a posi. 
to tbo t^stoo and 1 have no doubt that tion, knoiving of two advorso claims to the 
It ought. Tho intended sale under the goods, elects to take the part of ono of tho 
iMtructions of tho lull of sale-holder was chiimants and to sell the goods as his, he is 
stopped by the Court; tho trustee assorted estopped from afterwards denying that 
hiB c aim. and tho auctioneer, with full claimanfs title. If ho had not taken this 
kQowlodgo of tho other claim, olootod to course, ho would have boon entitled to show 
take the part of the trustee Ho know what that there was a bettor title in tho bill of 
the title of the bill of sale-holder w.is, and sdo-holder; there might have been what is 
be know what tho title of tho trustee was. called an eviction of the trustee by tide 
In aubstanco what passed between him and paramount/* 
the trustee was this; ‘ If you will authorise » 2 Es,, 415 [1848], 

mo to sell the goods on your behalf, I will ■ L. R , 1 Q. B., 6y2 [18701 

undortako to hand over tho proceeds of the 

C, E 
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to make out a constructive liability on tbe part of the Railway 
Company,” and Quain, J., added: “You cannot turn a person 
■who, by false representation that he is a servant of the defendant’s 
agent, has got from them possession of goods, into the defendant’s 
servant for the purpose of the Carriers’ Act.” 

13 The liability in such cases (if there is a liability) "would appear 
to rest upon the ground of agency, but in the case of a fraud 
perpetrated independently by a third person, it is difficult to see 
how any question of estoppel can arise unless the fraud is the 
proximate result of negligence on the part of the servants of the 
Railway Company or carrier. 

Tbe question, if it arises in India, will be complicated by the 
consideration of the different liabilities of common carriers and 
railways under the law applicable to them respectively.^ 

It has recently been held in England upon section 7 of the 
Railway and Canal Traffic Act- that a loss of goods by the theft of 
a Railway Company’s servants without neglect or default of the 
Company was not a loss “ occasioned by the neglect or default of 
the Company or its servants” within the meaning of that section, 
and therefore that the Company could at common law protect 
themselves by a special contract. 


' Sco The In-ainuhli, Fhdlla Co. v. Bhitg. * Shav? y. Great }Ve.<iern. Railtcay Co., 
L. R.,18 Calc.,620[lS91], and ques- L. R.,’ 91, IQ. B., 373. 
tioDs there discussed and pronuunccd upon. 



C’HAPTER VI. 

Yendou and Purchaser, 

Unimid vcudor’s lion defeated by estoppel-{.,) Siib-salo by n^ont. Contract Act, s. 103 
General principle as to persons in jKtssessiou of property or uidictu of property— 

Co. v. So>n-uJ,uull [lS80]-Principlo analo-ons to that applied 
in dealings by ostensible owners of immoveable property—Construction placed upon 
s. 103—History of the section—v. /Zuvry [ISS-l]-The Em-lish Factors' Act 
of 1877—Its operation illustrated by Johnson v. Credit Lyounuis Co. [1877]—Limits 
of the estoppel—(6) Estoppel by election agrainst vendor—Representation as 
to credit—Doctrine of election considered—The doctrine is one application of the 
rule of estoppel by conduct—Position of tlio other parJy is chiefly to bo considered— 
T/tomon v. Damii>orl [1829]-//««W v. Kemrorthy [1855]-A,-»a^-o/«y v. Stokxs [1872] 
distinction drawn in—Doubted in Irvine v. Matson [1880]-Z/c«fd v. Kemcorthy 
affirmed—Estoppel must bo made out clearly. 


Certain applications of tbe doctrine of Estoppel, which arise 
out of the relation between Vendor and Purchaser,^ rec|uire to be 
considered separately, in connection with some provisions of the 
Contract Act.^ 

I. It has been seen that a vendor who has recognised the title Unpabi 
of a subsequent purchaser by leading the latter to suppose that he rflu’d'i'.y" 
has assented to the sub-sale cannot enforce his lien.® This fre- 
quently happens when the vendor has parted with the documents 
of title, which aie the itulicio. of property, to his purchaser, or 
has lot him into possession, before payment has been made. If the 
latter then proceeds t6 sell to a third party, who purchases in good 
faith, believing that the person in possession of the goods or docu¬ 
ments has a perfect right to sell, a sale by such person may bind 
the true owner. 


Section 108 * ot the Contract Act has been stated to have been C'ontmct 
intended to embody the Factors’ Act (5 & b Viet., c. 39) to meet Sub-sali^by 

--- Aceut, 


• For other estoppels connected with 
vendors and purchasers, see p, 124, supra. 
Chapter X, 3, 6 (a), infra. 

• Act IX of 1872, ss. 08, 108, 234. 

• “ A seller, in possession of goods sold, 
may retain them for tbo price against any 


subsequent purchaser, unless the seller has 
recoyuised the title of the suhseyiunt buyer," 
Contract Act (IX of 1872,) s 98. Seo pp. 

23,1124, supra. 

* “No seller can give to the buyer of 
goods a bettor title to those goods than ho 
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the case of an agent entrusted with goods,^ and to have particular 
relation to the cases of persons allowed by owners to have the 
indicia of property, or possession, under such circumstances as 
may naturally induce others to regard them as owners, where 
some decree of negligence or defect of precaution is to be imput¬ 
ed to the true owners.^ In the Ganges Manufacturing Co, v. 
Sourujmull^ Wilson, J., enunciated the general principle in very 
clear terms in the lower Court:— 

“ Where the purchaser of goods transfers his interest to another, 
and gives that other a delivery order or other document purport¬ 
ing to entitle him to present possession, and where the original 
vendor assents to the transaction by acknowledging the title of the 
transferee, the original vendor cannot afterwards either deny the 
property of the transferee, or set up a lien for unpaid price against 
his right of possession ; at any rate, if the transferee has acted 
upon the faith of such acknowledgment. Section 98 of the Con¬ 
tract Act states this doctrine plainly, but it only mentions in 
express terms the case of a sub-purchaser, and there may be some 
doubt whether it includes the case of a mortgagee : if it does, 
there is, 1 think, no doubt of the plaintiffs right to recover. If 
it does not, then the case is governed by the previous law, and the 
cases of Hawes v. Watson^^ Pearson v. Dawson^^ Woodley v. 


has himsolf, except in the following cases 
Exception 1.—When any person is, by the 
consent of the o^vner, in possession of any 
yowls, or of any bill-of-lading, dock- war¬ 
rant, warehouse-keeper’s certificate, whar¬ 
finger’s certificate, or warrant or order for 
delivery, or other document showing title 
to goods, he may transfer the ownership of 
the goods, of which he is in possession, or 
to which such documents relate, to any 
other person, and give such person a good 
title thereto, notwithstanding any instruc¬ 
tions of the owner to the contrary: Pro¬ 
vided that the buyer acts in good faith and 
under circumstances which are not such as 
to raise a reasonable presumption that the 
person in possession of the goods or docu¬ 
ments has no right to sell the goods.” Con¬ 
tract Act (IX of 1872), s. 108. See Dyer v. 
Ptai'son, 3 B. C., 38 (42) [1824] ; Boyton, 
V. Colee, 6 M. A S., 24 [1817] and see 52 
and 53 Vict. E. 45, ss. 2, 8, 9— which extends 
the rule to the case of goods as well as to docu¬ 


ments of title. The Factors’ Act of 1877, 
s. 4, only applied to documents of title. It 
will be observed that the Indian Act antici¬ 
pates English legislation in this respect 

• Per Garth, C. J , in Biddomoye Dabu 
V. Sittaram, I. L. R., 4 Calc., 497 (49&) 
[1878], The expression "entrusted” does 
not appear in the recent Factors’ Act— 

Posses3io]:i with consent of the owner ih 
substituted and consent is to be presumod* 

• Per West, J*, in Shankar MurUdhar 
V. Mohan Lai Jadaramy !• L* R., 11 Uonie# 
707 [1887]- 

• I. L, R., 5 Calc., 669 (671) [1880]- 

♦2 B. * Ca, 640 [1824]; wharfioRers 

estopped by acknowledgment gi^en to 

sub- |>urch asers from availing themselves 

♦ 

of orit;insl seller’s right of stoppage ta 
transitu^ 

• 1 E. & B. A E., 448 ; 27 L. J., Q- B., 
248 [1858], original seller estopped by ac¬ 
ceptance of delivery orders given to sub 
purchaser. 
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Coventr^,^ and Kniffhts v. Wifen,^ are, I think, clear authorities 
tor the law as 1 have stated it.” 

The rule is clear where the title of the sub-purchaser has been Doe, tho mor. 
assented to by the original owner, or where the former has been 
induced to act upon a reasonable inference drawn from the con- Zf.n' “““ 

Q su^^cstod in some of the * 

Indian cases that the rule is not equally clear where the possession 

of the sub-vendor is of a qualified or restricted character, and 

there has been no direct act on the part of the original owner, 

or where the original owner has been the victim of the fraud 
of an agent. 


In the Ganges Manufacturing Co, v. Sourujmull^ Messrs. Cohen Ganses Sfanu- 
& Co. contracted with the defendants for the purchase of 180,000 IrsmTru'jnSi 
gunny bags, cash on delivery, and subsequently contracted with 
the plaintiffs to deUver to them 87,500 gunny bags upon receiving 
an advance of Rs. 15,000. The defendants made over, a delivery 
order in respect of the first contract to Cohen & Co., although the 
goods were not paid for, and the defendants, upon presentation of 
the delivery order, which was duly endorsed by Cohen & Co. in 
favour of the plaintiffs and countersigned by tlie defendants' agents 
handed over 50,000 bags to the plaintiffs. The plaintiffs sold these’ 
gunny bags, but the defendants refused to deliver the remaining 
37,500 bags on the ground that Cohen k Co. had not paid them 
according to the terms of their contract. The plaintiffs sued to 
recover the value of these bags. It was held that the defendants 
having by their agents consented to the transfer and induced the 
plaintiffs to pay Rs. 15,000, it was not open to them to repudiate 
the transfer which they had been the means of confirming 

“ Certain it is,” said Garth, C. J., “ that upon the fairh of the E,t„ppe, 
order which Mr. Lyall signed for the delivery of the goods to r"' 

Ramrutton, the plaintiffs were induced to, and did actually ad- 
vance Rs. 15,000 to Messrs. Cohen on that same day ; and’ the 
larger portion of the goods was, in fact, delivered to the plaintiffs 
under that order without their being required to pay for them. 


* 2 H. A C., 164 [1863], original seller 
©stopped by recognising title of sub-pur¬ 
chaser, although the specific goods were 
not appropriated to the latter. 


* L. R., 6 Q. B, 660 l 1870L a similar 
case. See tupra, p, 123. 

•I. L. R., 5 Calc., 669 [1880]. 
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The case, therefore, appears to us to come clearly within the prin¬ 
ciple of the authorities which were acted upon by the learned 
Judge,* and especially the cases of Knights v. Wiffei^ and Woodley 
V. Coventry} In the latter case, as in this, no actual appropriation 
of the goods had been made to the original purchaser ; and the 
point was taken, as it has been here, that as there had been no 
severance of the particular goods, no property in tliem had passed 
to the vendees ; but the Court considered that, as the delivery 
orders bad been assented to by the defendants, the latter were 
estopped from denying tliat they held the goods, answering to the 
description in those orders, at the disposal of the person to whom 
the orders were given. 

The principle in such cases is in reality the same as that already 
noticed in previous chapters as applicable to a purchaser or owner 
of immoveable property who allows another to hold possession, 
and to appear as the real owner to the rest of the world. Thus, 
in Mohesk Chunder Chatferjee v. Tssnr Chnnder Chatterjee^ the 
facts were that one Madhub Chnnder in 18.53 had purchased the 
right, title and interest of one Tara Churn at a sheriff’s sale, and 
shortly afterwards sold the subject of bis purchase to Ncinoy 
Churn, the plaintiff’s vendor. It appeared that Nomoy Churn 
for eleven years, during which he was entitled to immediate pos¬ 
session of the house, took no steps towards asserting his right, and 
even concealed the fact from Tara Churn, who was his near friend 
and neighbour. Tara Churn was meanwhile left in possession 
with all the indivia of ownership and, apart from the fact that 
there had been a sheriff’s sale, he was not aware that either 
Madhub Chunder or Nemoy Churn possessed any legal rights in 
his house, and might have been justified in concluding that the 
sales had been abandoned. Eventually Tara Churn sold the pre¬ 
mises to one Koylas Chunder, w ho conveyed it to the defendant a 
wife without notice of the rights of the plaintiff’s predecessors 
in title. 


* Wilson, J., in tho Court below. Seo Evidence Act (1 of 1872) and the nature 

p, 124, of Estoppels, 

* L. R., 5Q. B., 660 [1870]. » 1 ind. Jur. N. S.. 266 [1866]. ^ 

* 2 H. & C., 164 [1863]. Transfer of Property Act (IV of 1882), 

^ Seo this case further for remarks s. 41, 

upou tho scope of Chapter VIII of tho 
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I am of opinion, said Phcar, J., “ that this state of facts 
brings the case within the rule developed in Bo^so?i v. Cohs.^ 

I>t/er V. Pearson,^ Pickard v. Sears^^ Freeman v. Cooke,^ and 
approved of by the Queen's Bench in Howard v. Hudson,^ and still 
later by the Exchequer Oliamber in Swan v. Korth Hr/tish Austra¬ 
lasian C'*.® I think that it either iladhub or Neinoy ever intend¬ 
ed to make good the rights over Tara Churn's premises whicli 
they had respectively bought, they were bound at least to give 
him such notice of their rights as would prevent him from inno- 
centl}' selling to purchasers for valuable consideration. Not only 
did they not do this, but they wilfully and designedly kept him 
in ignorance of those rights, and left him in full possession of the 
property with all the symbols of ownership, knowing that tliere 
was nothing to prevent him from selling any day. Possibly 
Nemoy Churn relied upon the irresistible strength of his own title 
whenever it might suit him to assert it, but this does not relieve 
him from the adverse consequences of his conduct which results, 

I think, in his being concluded from claiming this property from 
Tara Churn’s purchasers ; and as I consider that the plaintilf does 
not escape from any of the equities which exist between Nemoy 
Churn and the defendants, I hold that he also is bound by the 

estoppel, although it does not spring from his own personal 
conduct.” 

To return to the case of moveable property—it has been stated Construction 
that a practical limitation must be applied to the terms of the «‘‘'iSl T" 
exception to section 108, so as to restrict its operation to cases 
where the possession of tlie sub-vendor is of an unqualified and 
unrestricted character. 


Induin cases. 


* 6 M. At S., 23 [1817]. Whoroa pawnee 
was hold to have acquired no bettor title 
than his pawnor not having been misled 
by any documents with which his puwnor 
was armed by the proprietor of the jjoods. 
“ It is laid down as a general rule,” said 
Bayley, J., “ that a pawnee cannot have 
a bettor title than tho pawnor ; and so it is 
of vendor and vondoo, oxcopt in the caso 
of a sale in market overt. But this rule 
will certainly not apply where tho owner 
of goods has lent hiinsolf to accredit tho 
title of another person by placing in his 


power the symbols of property which have 
enabled him to hold himself out as tlie 
purchaser of tho goods”—p. 24. 

■ 3 B A C., 42 [1824]. Whore a new trial 
was directed on tho ground that it ought 
at least to have been left for tho jury lo 
say whether an owner of goods had by his 
conduct permitted his agent to hold him¬ 
self out ns the owner. 

« 6 A. A E., 469 [1837]. 

♦ C Ex., 654 [1848]. 

» 1 E. A B., 1 [1853]. 

« 10 Jur. N. S., 102 [1804], 
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PosscRsioTi of In Greemcood v. Holquette} Conch, C. J., describes the posses- 

factor or agent. , ■* ^ ^ , 

(^’•■yeiiwuod r. gion contemplated by the exception as the kind of possession which 

isTdj. a factor or agent has ; where the owner of goods, although he has 

parted with the ])ossession, may give instructions to the person in 
possession what to do with the goods. ‘‘He may give instructions 
to sell for not less than a particular price, or not before a parti¬ 
cular time. It is such possession as an owner has, and in such a 
case, it seems to have been intended that the person selling con¬ 
trary to his instructions should give a title to the buyer, if the 
buyer acted in good faith. We think that the exception does not 
apply where there is only a qualified possession, such as a hirer of 
goods has, or where the possession is for a specific purpose. In 
The hire pur- such a Case the owner has no right to give instructions.”* So 
9«^%^condi- where a piano was let on hire upon the arrangement that if duly 
tiorm sale. three years, it was to become the property of 

the hirer, it was held that the hirer could not by sale transfer the 
ownership in the piano to another.* And in a case under section 
178 of the Contract Act* where a servant entrusted with the custody 
of articles of jewellery pawned some of them during the absence 
of his mistress, it was held that he had only the bare custody of 
them, and had no authority to deal with them in any way what¬ 
ever.* So in Shankar Murlidhar v. Mohanlal Jaduram^ where S 
left with C a buffalo and a calf to be taken care of during bis absence 
from home, and C sold the animals to M, it was held that S was 
at the time of sale in constructive possession of the animals, and 0 
could not transfer to M an ownership which he did not possess. 

^ 12 B« L» R.| 42 [1873]* rant^ warehouse-keeper’s certificate^ wbor* 

^ 46* fioiror's certificate, or warrant, or order 

* Ih» But Bee Lte v. Butler^ L» R,, *93, 2 for delireiy or any other document of title 
Q* B* (C* A*), 318, 62 L« J. Q, B«p 591, to ^oods, may make a valid pledge of such 
upon the cons ruction of 52 and 53 Viet., c* goods or documents: Provided that the 
46, 3.2, 9; SCO L. Q« R.,’94,10, 296; Stlbi/y. pawnee acts in good faith, and under cir* 

L. R#, 94, 2 Q* B., 262 ; SAenstont cumstances which are not such ss to raise 
V# Hxlionf L. R., *94, 2 Q. B., 452* The a reasonable presumption that the pawnor 
truth is that in England the * tiiro and pur* is acting improperly i Provided also that 
chase * agreement is treated not as a such goods or documents have not been 
^hiring,' but as a conditional sale of the obtained from their lawful owner, or from 
goods. The above cases extend the principle any person in lawful custody of them, by 
of 8. 9 of the Factors* Act of 1889 to a means of an offence or fraud.** Contract 
person in possession of goods under a hire- Act (IX of 1872), s. 178. 
purchase agreement. • Biddomoye Dnbee v. SUtaram^ L L* R*9 

^ A person who is in possession of any 4 Calc., 497 [1878]. 
goods, or of any bill-of lading, dock-war- « I. L. B., 11 Bom., 704 [1887]. 
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In LeGeyt v. Harvey,^ the operation of the sub-section was UGoyt iiai^ 
further considered. “ It is clear upon the Englisli authorities/’ HUor^/of the 
observed Sargent, C. J., “that a delivery order is regarded as a 
mere token of authority to deliver ; and that before the wharfinger 
has attorned, it does not, independently of statute or custom, enable 
a purchaser to confer a title upon a vendee or sub-vendee free 
from the vendor’s lien for the price. The English Factors’ Acts 
(d Geo. IV, c. 83 ; 6 Geo. IV, c. 94 ; and 5 and 6 Viet., c. 39) 
which were extended to this country by Acts of the Indian Legis¬ 
lature (Act XIII of 1840 and Act XX of 1844), created statutory 
exceptions to that rule in the case of ‘agents entrusted with’ 
certain mercantile documents, including a delivery order. The 
Indian Acts XIII of 1840 and XX of 1844 were repealed by the 
Indian Contract Act. It is plain that that Act gives no larger 
effect, except by section 108, to a delivery order, than it had by 
English Common Law. Section 90, Illustration (c), read with 
sections 95 and 98, shows that the giving a delivery order hy a 
vendor to a vendee does not, of itself, give the vendee such a 
possession of the goods as to defeat the vendor’s lien. 

“ The langitaye of thin proviso is, doubtless, very general, and Does tho mib- 
omission of the expression ^ agent ’ and ‘ entrusted with ’ used in the 
repealed Factors* Acts doubtless gives the section a larger scope than b^theTatw 
those Acts possessed as consumed by the Courts in England, of 1877 ? 

think, however, that it would he straining the expression ‘ by the 
consent of the owner * beyond its plain meaning if it were held 
applicable to cases where the possession is entirely beyond the control 
of the owner of the goods. Such would appear to be the view 
taken of the section by the Calcutta High Court in Greenwood v. 

Holquette. 

“Since the Indian Contract Act became law in 1872. the Tho Factors* 
English Factors’ Act of 1877 (40 & 41 Viet., c. 39) has been 


passed which extends the operation of the earlier Factors’ Acts to 
the case of a purchaser in possession of documents of title of goods, 
and would, doubtless, have deprived the defendants of their lien 
after parting with the delivery order. 

“Tjf the above construction of section 108 of the Contract Act he 
thought inconvenient to the interest of commerce, the remedy is to he 


» I. L. R„ 8 Bom., 501 (508) [1884]. 
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Its oc’cration 
illustrated Uj 
Johnson r. 


found in the e.rtension hj the Legislature of the English Act of 1877 

to thfs country, as was done in the case of the earlier English Factors^ 
Actsf 

In the recent case of Biggs v. Evans, a case decided under the 
earlier Factors’ Aet,^ it ^vas held that the defendant was not pro¬ 
tected by that Act, since the article in question was not entrusted 
for sale, but in that case the authority of the agent was limited and 
payment was not made in the ordinary course of business. 

It may perhaps be doubted wliether the reasoning in Greenwood 
V, Jlohjuette affords any support to the construction adopted in 
the italicised portion of the judgment in LeGeijt v. Harvey, and 
whether that construction is sustainable in the face of the wording 

of the recent English Factors’ Acts which closely resembles that 
of s. 108. 

Ihe case of Johnson v. Credit Lyonnais Co? illustrates the 
class of cases which the Factors’ Act of 1877 was intended to 
nuis c«. (i*s77] nieet> Uiic H, a broker in the tobacco trade who also dealt in 
lent sale or tohacco as ail importing merchant, sold to the plaintiff fifty hogs¬ 
heads of that article lying in bond in his name in the dock. The 
plaintiff paid for the tobacco, but in order to avoid the immediate 
payment of the duty, he left it in bond in the name of H, and 
left the dock warrants in his hands, taking no step to have any 
change made in the books of the dock company as to the owner¬ 
ship of the goods. H, being thus the ostensible owner of the 
tobacco, fraudulently pledged a portion of it to the defendants, 
and obtained advances, the defendants acting in perfect good faith 
under the belief,—induced by the fact of H being in possession of 
the goods and of the documents of title—that H was the real 
owner. The defendants received the dock warrants from il, and 
surrendered them to the dock company in exchange for fresh 
warrants. These transactions were unknowm to the plaintiff who, 
in a suit to recover the value of the goods, was held entitled to 
succeed on the ground that H was not entrusted by the plaintiff 
as his factor or agent with the documents of title within 6 Geo. 
IV, c. 94, s. 2. The Act 40 and 41 Viet., c. 39, was subsequently 
passed with the view of applying to innocent parties purchasing 


ploHj'o by an 
agent. 


• L. R., 2 C. P. D., 224 ; L. R., 3 C. P. 
D., 32(1877]. 


» L. R.. '94, 1 Q. B., 88, /w Wills, J, 
■ 6 Ggo. IV, c. 9-1, s. 4. 
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or making advances the protection given by the Factors’ Acts to 
persons acquiring title from agents. 

Cockburn, 0. J., in the Court ot Appeal* rel'orreil to the general 
proposition that the mere possession ot proporty without authoritv 
to deal with it otherwise than for the purpose of safe ciistotly, will 
not, if the person in possession takes upon liiinself to sell or pledge 
to a third party, divest the owner of his rights as again-^t the third 
party, however innocent the latter may have been, and then i)ro- 
ceeded to examine the authorities, with reference to the doctrines 
of estoppel and negligence, relied on by the defendants, distin¬ 
guishing the oases of Pickering v. Busk,^ Bogson v. Cotes.^ and 
Bger v. Pearson^^ on the ground that in those cases tlie plaintiffs 
by their own express acts armed the persons in possession with such 
indicia of property as to enable them to appear to all the world as 
the real owners, and cited the passage in Cliitty on Contracts set 
out in the foot-note.* In conclusion the learned Chief Justice ex¬ 
pressed himself as follows : “ Sitting here as a Court of Appeal 
I feel myself at liberty to say that these authorities fail to satisfy 
mo that, at Common Law, the leaving by a vendor goods bouo-ht, 
or the documents of title, in the hands of a vendee till it suited 
the convenience of the former to take possession of them, would, 
on a fraudulent sale or pledge by the party so possessed, divest 
'the owner of his property, or estop him from asserting his right 
to it. If this had been so, there would have been, as it seems to 
me, no necessity for giving effect by Statute to the unauthorized 
sale of goods by a factor.” The learned Judge was further of 
opinion that the case was carried no further by the authority of 
Pickard V. Sears^ and Freeman v. Cook^ and subsequent cases, 
saying that it would be too much to apply the doctrine where 


0|iini(m of tliy 
i’t'urt. 


Ilfhl tliat 
where the 
hiiyor for his 
own conve¬ 
nience loft the 
Coo<is and 
docutuents of 
title in tho 
liands of tlio 
seller, wlio 
fraudulently 
resold or 
plcdg'cd them, 
lic could never¬ 
theless recover 
the goods from 
the innocent 
purchaser or 
pledgee. 


» L. R., 3 C. P. D.. 32 [1877]. See also 
Coh V. Noiih- Wtsleni Bank, L. R., 10 C. P., 
354 [1875]. 

» 15 East, 38 [1812]. 

« 6 M. &. S,, 14 [1817]. 

^ 3 B. & C., 38 [1824]. 

* * It IS said that if tho real owner of 
goods suffers another to have possession 
thereof, or of those docunjonts which ar© 
the i/ultcia of property therein, thereby 
enabling him to hold hiinsolf forth to tho 
world ns having not tho possession only 
but tho property, a sale by such a person 


without notice wll bind the true owner... 
But probably this proposition ought to bo 
limited to eases where the person who had 
the possession of tho goods was one who, 
yroMt (he nature of hh employment, might bo 
taken prm4/(/c/e to have had tho right to 
sell.” Chitty on Contracts, 10th Ed., 355. 
This passage is approved in Iligyons v. 
Burlon [26 L. J. (Ex.), 342 (1857)] . by tho 
Court of Exchequer. 

« 6 A. & E., 469 [1837]. 

’ 2 Ex., 654 [1848]. 
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advantage has been taken of a man’s remissness in looking after 
his own interests to invade or encroach upon his rights, in the 
absence of knowledge on his part of the thing done, from which 
his assent to it could reasonably be implied. 

The learned Chief Justice while holding that the plaintiff upon 

the above facts was guilty of negligence or wanting in common 

prudence, a view which he thought supported by the action of the 

Legislature in enacting the Statute 40 and 41 Viet., c. 39, pointed 

out that negligence, to have the effect of estopping a party, 

must be the neglect of some duty cast upon the party guilty 

of it,^ and here the plaintiff owed no duty to the defendants 

which the law could recognise, the case being different to that 

of a bank s customer who is bound to use due care in drawing 
a cheque.^ 

Bramwell, L. J,, concurred in the above judgment, and Brett, 
L. J., observed : “ Hoffmann was not entrusted by the plaintiff 
with the possession either of the goods or of the documents of 
title as an agent for sale or pledge, or in order to carry out any 
part of a contract of sale or pledge ; but, if entrusted as an agent 
at all, only at the utmost as an agent to hold the goods in 
custody, and the documents for the purpose of clearing the 
goods, and forwarding them to the plaintiff or his order on 
request. Under such a state of facts I am of opinion that 
the cases of Fuentes v. Montis^ and Cole v, North-Western 
Bank are conclusive authorities on the construction of the 
Factors Acts, and that the transactions of the defendants are 
not protected by the Factors* Acts. If the plaintiff was guilty 
of no negligence, and did not give either authority or ostensible 
authority to Hoffmann to pledge the tobacco, the defendants 
cannot, I think, be protected by any principle of law independent 
of the Statutes. And upon the question of negligence the 
learned Judge thought that the plaintiff had only acted according 
to the prevailing mercantile practice.^ 

* Per Parke, B., in Freeman, t . Cooke • L. R., 3 c. P., 268 : L. R., 4 C. P., 

[2 Ex., 651 ; 18 L. J. (Ex.), 114], approved 93 [1877]. 

in Siean v. North Britieh AvUralaaian Co., * L. R., 9 C. P., 470 ; L. R., 10 C. P.» 
by Blackburn, J. [2 H, & C., 176 (181) ; 32 354 [18741 

L. J.. (Ex.), 273 (276)], [1864]. . I. l. r.^ 3 c. P. D., at p. 61 

• See Foitn^ ▼. Groie, 4 Bing., 253 [1827]. [18771 
Part I, Chap. VIII, infra. 
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The provisions of the English Statute of 1877 may bo sum--lo & 4i Vict. 
marized as follows 


(u) The secret revocation of entrustment or agency does not 

affect the rights of a homi fide purchaser or lender who has acted 

upon the faith or security of goods or documents entrusted to an 
agent. 

{b) Vendors permitted to retain possession of documents of title 
are in the position of agents of the vendee and may sell or pledge, 
provided the purchaser or pledgee has not had notice. 

(c) The same rule applies to vendees permitted by vendors to 
retain possession of the documents of title. 

(rf) Documents of title endorsed to any person as vendee or 
owner may be transferred by such person in favour of a bond fide 
purchaser so as to defeat the lien of the original vendor. 

But the operation of the Statute by its preamble is limited to 
the usual and ordinary course of mercantile business. 

The Act is now reproduced and somewhat extended by the 52& 53 Vict., 
Factors’ Act of 1889. 


The operation of the sub-section is probably to be limited to SemhU, the 
the case of persons buying or making advances on goods, 
documents of title to goods, in the usual and ordinary course 
of mercantile business.^ Thus limited it may be doubted whether 
the intention of the Legislature was not to apply to this country 
rules similar to those afterwards enacted for England by the 
Factors’ Acts of 1877 and 1889. But the question is not free 
from doubt.* It IS, however, difficult to resist the fair inference to 
be drawn from the language of the section that if the real owner 
of goods allows another, who from the nature of his employment 
or in the ordinary course of mercantile business, must be taken 
to have the right, to sell the goods or to deal with the documents 
of title, the owner will be estopped as against a bond fide pur¬ 
chaser, and that the owner’s consent is to be presumed in the 
absence of evidence to the contrary. 

II. The case of a vendor, who has induced a principal or an (») Estoppel by 
agent to act on the belief that only one of them will be held f W^Thy 
liable, gives rise to an estoppel by election, which is well expressed 


* See the preamble to 40 and 41 Viet., c. 39. 
*Se 0 Tht Ortat Indian Peninsular Hailimy 


Co. T. Hanmandass, I. L. R., 14 Bom., 67 
(68) [1889]. 
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Representa¬ 
tion as to cre¬ 
dit. 


Doctrine of 
election consi- 
dorecU 


in the words of Parke, B., in Ileald v. Kenworlhy^ : “ If the 
conduct of the seller would make it unjust for him to call upon 
the buyer for the money, as for example, where the principal 
is induced by the conduct of the seller to pay his agent the 
money on the faith that the agent and seller have come to a 
settlement on the matter, or if any representation to that effect 
is made by the seller either by words or conduct, the seller cannot 
afterwards throw off the mask and sue the principal.” 

The rule is embodied in section 234 of the Contract Act.^ 

In certain cases an election will be implied from conduct. A 
plaintiff may have alternative remedies against A (a principal) 
or B (his agent). He elects to sue A to judgment ; he cannot 
afterwards proceed against B, having abandoned his remedy. 
Again, he may have made no definite intentional election as to 
his remedy against either A or B, but his conduct may be held 
to prevent him from asserting one or other of his remedies. 
Such cases are based upon the rule of estoppel by conduct 
having the common feature of a belief, induced by one party to 
a contract in one or other of two other parties to the same 
contract, that credit is being given to one only of the two, and 
that the other will not bo held liable. An election is implied 
from conduct on the part of the plaintiff inducing either A or 
B (as the case may be) to alter his position. 

The principle of election must first bo considered. Where a 
man has an option to choose one or other of two inconsistent 
things, when once he has made his election it is final and cannot 
be retracted.^ “ Quod semel placuit in electionibus^ amplius dis~ 
plicere non potestJ^^ A man cannot approbate and reprobate at 
the same time.^ Where he has determined to follow one of two 
remedies and has communicated his decision in such a way as to 


* 2*1 L* J., Ex., 76; 10 Ex., 739 [1855]. the otreot only will bo held Imblo, he 
Sco tUo remarks of Marriott, J., in Premji cannot aftorwanls hold liable the agent or 
Tntitni<Uts ▼. Miulhowji Munji^ L L. R,, principal respectively*’' 

4 Bom. [18S0], at p. 457, and aoo Thom* • Satrf v, L* R., 7 Ap* Ca*, 

3oa V. Davenport, 2 Sm. L* Ca., 9th ed., 360 [18S1]» per Lord Blackburn ; see the 
395. notes to Dampot^s aise in 1 Sm. L. Co., 9th 

• IX of 1872. When a person who ed., 43, 51. 

has made a contract with an agent induces ♦ Co. Lit., 146fi, 

the agoat to act upon the belief that the • Broom's Legal Maxims, 5th e<L, 173, 
principal only will bo hold Imble, or induces 174, 295 ; Kerr y. iVaitchope, 1* Bligh, 1 
the principal to act upon the belief that [1819]. 
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lead the opposite party to believe that he has made his choice, and lias 
done an unequivocal act to the knowledge of the persons concerne,!, 
that IS a conclusive election.* But he Is not bound to elect at once 

he may wait and think which way ho will exercise his election’ 
so long as he can do so without injuring other persons.* 

There can be no election so long as there is a locus poenkentiae 
reinammg o the party who has to elect. Tims, the mere act of 
making and Blmg an affidavit in bankruptcy where the person so 
acting was desirous upon consideration of withdrawing it before 
It was placed upon the file (the act being in fact the inadvertent 
and umntentienal act of his solicitor,) was held not to amount to 
n election to proceed against an agent, and abandon the remedy 
against the principal. Where proceedings are taken a,rai„st an 
agent by action at law and judgment is obtained (even"without 
satisfac ion) that has been held to constitute a conclusive election 
but no legal pre.^eedings short of judgment have that effect * ’ 

tbattb T® dismissed on the ground 

held not to amount to an election on the part of iha ii ’ 1 

give credit to the agent alone.® The authorities are discus!ed in 
Purmanundass Jwandass v. H. R. Cormack 7 

rui!Teip;rbVl?r:^ ^ ““ 

be necessary to look primarily to the position of the perso. ’(e th — " " 
prmci^ or agent) in whose favour the estoppel is sought to be raised 

In Thomson v. Davenport » Lord Teuterden and Buyhy J ! i p 

down the rule in somewhat wwin * ^ laid Position of th© 

suinewnat wide terms : “ I take if fr» P“»-ty is 

-id I„,J ■■ a,,. ,f. “i.-- 

1181 B 1 , up,. 

» ChuffA V. Loiulon and Xoith. Western note!' to ’ T 
iiy. Co. L. R., 7Ex„ 34 [1871]. n. q,. i>»venporl, 2 Sm. L. 

fr.;, .X ■. 



Thomson 

Davenport 

[1829]. 


HeaM v. Ken* 
worthy [1855], 
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(supposing at the time of the contract that he is dealing with a 
principal), but afterwards discovers that the person with whom 
he is dealing is not the principal in the transaction but agent for 
a third person ... he may afterwards recover the amount from 
the real principal ; subject however to this qualification, that the 
state of t1i£ account between the principal and the agent is not 
altered to the prejudice of the principal. On the other hand, if at 
the time of the sale the seller knows not only that the person who 
is nominally dealing with him is not princij)al but agent, and 
also knows who the principal really is, and notwithstanding all 
that knowledge, chooses to make the agent his debtor, dealing 
with him and him alone, then according to the case of Addison v. 
Gandasequi^ and Paterson v. Gandasegui^ the seller cannot after¬ 
wards, on the failure of the agent, turn round and charge the 
principal, having once made his election at the time when he had 
the power of choosing between the one and the other.’* And 
Bayley, J., said : “ Where a purchase is made by an agent, the 
agent does not of necessity make himself personally liable ; 
but he mag do so. If he does not make liimself personally liable 
it does not follow that the principal may not be liable, also subject 
to this qualification, that the principal shall not be prejudiced 
by being made personally liable, if the justice of the case is that he 
should not he personally liable. If the principal has paid the 
agent, or if the state of the accounts between the agent here .and 
the principal would make it unjust that the seller should call on 
the principal, the fact of payment, or such a state of accounts, 
would be an answer to the action brought by the seller where 
he had looked to the responsibility of the agent.” 

In the case now cited the agent represented generally to the 
vendors that he was buying on account of persons resident in 
Scotland. The vendors did not enquire their names, but claimed 
subsequently to make the principal liable, and it was held that 
they were at liberty to do so, as they had not, at the time of the 
contract, the means of making their election. 

In Heald v. Kenworthy^ the plaintiffs sold goods to one Taylor, 
the defendant’s agent, in his own name, treating him as the 

> 4 Taunt.. 647 [1812]. ■ 15 East., 62 [1812]. 

• 24 L. J. (Ex.), 76; 10 Ex. 739 [1855], 
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prmoipal and supposing him to be the buyer. The defendant 
pleaded that he had settled in full with Tailor some time after 
t e sale and paid him hoiui juh more than suffieient to omdde him 
to satisfy the plaintitFs claim, believing at the time tliat the 
persons w-ho had sold the goods had been paid, and that he wa 
discharged from all liability by reason of his having provided 
is agent with funds for the payment of the delit. There was no 
^legation that the vendors hy their words or coiidnet induced 
he defendant to pay his agent. The Court of Exchemier held 
hat the vendor was at liberty to sue the principal, upon discover- 
him, unless his doing so would he an act, the plaintiff heiiio 
under ordinary circumstances, entitled to recover unless he had 
oit ei. deceived the defendant or induced him to alter his poshion 

orders an'r^entV’^k “ if a person itu,,,y 

that the ° i'"'' l^iiii. lie is hound to see 

h,it the agent pays the debt ; and the giving the a^eiit iiioncv 

or that purpose does not .amount to payment niiless the I 

sajing that a payment made to tho a-rent nrecliide- th ^ ii 
from recovering from tlie principal, unless it .Jppears Uiat^rh!;' 

the CourM ’ ^ «st of 

thauhtrrufdltit';^^ Q-n’s Bench* thought.™ i.„., 

who were only discovered to be urinei. i 1 ^ ‘ 

r.a lb. psT ,T; rb. erw,:::,; “ “r""" 

and to whom alone the vendor mave credit wn 1 1 ^ 

«'iip. In that case Messrs. Ilyd:r & Co! whl T Tr 7 

for the defendants, were commission a<rents IcL-r ^ ^ 
for themselves and ‘^omefinins nt: i ‘Ctin„ sometimes 

never enquired wlmtiieT W V '>-1 

li-n a long previ 71 e „f r 

-- 7 vuth them. Blackburn, j” 

17 [ 1802 ], yc„J,, ^ «•' [ 1872 ] ’ 

r^ V. . c. t . rr;s'.r ^at 

11855 ]. •' 
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Wat.son 


n 


in delivering the judgment of the Court said : “ We find an excep¬ 
tion (always more or less extensively expressed) in the very cases 
wliich lay down the rule ; and without deciding anything as to the 
case of a hroke)\ who avowedly acts for a princii)al (though not 
necessarily named), and confining ourselves to the present case 
which is one in which, to borrow Lord Tenterden’s phrase in 
Thomson v. Daoenpovt^^ the plaintiff sold the goods to Ryder & 
Co., ‘ supposing at the time of the contract he was dealing with 
a principal,’ we think such an exception is established.” 

A distinction is thus ilrawii between the case w’here a seller at 
the time of the sale supposes the agent to be himself a principal 
and gives credit to him alone, anil one in >vhich he knows that 
the person with whom he is dealing has a principal behind, 
though he does not know who that principal is. The latter case 
occurred in Ircine v. where Bramwell, L. J., doubted 

the distinction, observing : *• It is to my mind difficult to under¬ 
stand how the mere fact of the vendor knowing or not knowing that 
the agent has a ])rincip<d behind can affect the liability ot that 
principal. 1 should certainly have thought that his liability would 
depend u{)on what he himself knew% that is to say, whether he knew 
that the vendor had a claim against him, and would look to him 
for payment in the agent’s defaidt.”^ 

In Iri'ine TFatson* the Court of Appeal^ approved Jlealdv. 
Kt'iucoi'thtp and doubted Armstronp v. Stokes. There the defend¬ 
ants employed Oonuing, a broker, to buy palm oil for them, and 
the plaintitfs sold oil to Conning, being fully aware that he was 
only an agent buying for undisclosed principals. The terms ot 
the sale were cash on or before delivery, but the evidence showed 
that it was not the invariable practice in the oil trade to require 
prepayment. The plaintiffs delivered the oil to Conning with¬ 
out insisting on prepayment, knowing that they had a right 
against some one else. The defendants paid Conning who tailed. 
In a suit by the plaintiff^s to recover the price it was held ® there 
was nothing to shew that the plaintiffs had, by their conduct, 
induced the defendants to believe that they had already been paid 


» 9 B. A C., at p. 86 [1329]. • L. R., 5 Q. B. D., 414 .S. C.). 

9 L. R., 5 Q. B. D., 103; S. C., 414 * Bramwell, Bag^llay and Brett, L. J. J- 

[1880]. * Aflinninj; Bowen, J., L. R-. 5 Q* 

• L. R., 5 Q. B. D., at p. 417, 418. D., 103. 
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by Gouniug, and that, under the eirciiinstances, the plaintitt s 
omission to insist on prepayment did not amount to such conduct. 

Ill the case last cited the learned Jud^xes say that the dicta in iLaM 

^ I * 11 

Thomson v. if construed literally, would operate juHhhc.i. 

unjustly to vendors, and were not intended to have a strictly literal 
interpretation placed upon them, and that IleaUl v. IC'inrorthy'^ 
more accurately exjiresses the law. They also concur in holding 
that the decision in Armstr<yn>] v. Stokes^ turned u[)on the peculiar 
circumstances of the case and miglit have to he reconsidereil. 

The broad rule that estoppels must he made out clearly will, it is must 

conceived, apply with peculiar fitness in cases of this kind. Where dourly, 
a party who has dealt with an agent has by his conduct led the prin¬ 
cipal to think that ho looked to the agent alone for payment and 
thereby induced the principal, after the debt has become due, either 
to pay the agent the amount or allow him to retain it out of the prin¬ 
cipal’s money in his hands, the ])arty so acting cannot afterwards 
resort to the principal ; hut the conduct must be unequivocal. Thus 
in Macfarhme v. Giannocopulo * where the plaintift* effected an in¬ 
surance of his ship with the defendant through a broker and, after 
loss, received a credit note from the broker payable in a mouth (the 
broker having at that time sufficient funds of the defendants in his 


hands), and three months afterwards the broker stopped payment, it 
was held that there was no conduct on the part of the plaintiff 
rendering it unjust for him to call upon the defendant for payment. 

It has recently been held that where there is a choice of debtors 
election should be made without delay when a liability is sought 
to be created by estoppel, and the remedy against the person 
who ought to pay is likely to be imperilled by delay. In Fell v. 
Parkin^ a creditor who had a choice of debtors attended at a 
meeting of the creditors of one of them, handed in his claim 
which was allowed, took the chair at the meeting, and voted 
against the acceptance of a composition. “ The conduct of Robert 
Fell,” said Mathew, J., “ at the meeting is as clear and unequivo¬ 
cal as that which was held to be conclusive in Scarf v. Jardine^^ 


> 9 B. & C., 78 [1829]. B. D., 623 (:i8323, referring to those 

a 10 Ex., 739; 24 L. J., Ex., 76 cases. 

[1855]. 3 H. A N., 860 [1858]. 

* L. R., 7 Q. B., 598 [1872]. See • 52 L. J. (Q. B.), 99 [1882J. 

Dutiitun, V, boiuiUhiniy L, R., 9 Q. ® L. R., 7 Ap. Cos., 345 [1881]. 
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Estoppel 
against princi¬ 
pals, agents, 
partners. 


The principle 
to ho applied 
ono of agency. 


The estoppels which arise in connection with Principal and 
Agent, and Partners, may conveniently be dealt with together. 
"Where a man holds out another as having authority to act for him 
in a particular transaction or in a particular course of business, 
he will be estopped, as against one who has been innocently induc¬ 
ed to negotiate with the supposed agent, from disputing the author¬ 
ity of such person to act for him.^ 

The general principle is well stated by Erie, C. J., in Ex-parte 
Sican: ^ “ The principal whose negligence has enabled his agent 
to cheat a third party acting with ordinary caution is universally 
estopped from denying the authority of the agent,” and instances 
are given : “ A retired partner who has given no notice of disso¬ 
lution to a customer is estopped from denying the authority of a 
continuing p^trtiiwHrO bind him with that customer. A master, 
who has accredited a servant to a tradesman to order goods in his 



• 7 C. B. (N. so, 400 (432)^[18505. 


* 

m 


t Bigelow on Eatoppol, 5th ed*, 565* 
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name and has recalled the authority from the servant without giving 
notice to the tradesman, is estopped from denying the authority 


tho cstoj)|)ol. 


ill blank. 


of the servant to bind him with such tradesman.” 

This class of cases depends upon tho rule of estoppel by con- Liniitation of 
duct, and it is necessary to state that tho act or omission of the 
principal must bo in immediate connection with, or the proxiniato 
cause of, the dealing with his agent by the other part 3 \ Tho 
large class of cases where instruments in blank ^ have been left in instrumcau 
the custody of an agent and fraudulently filled in by him are, as 
pointed out by Mr. Bigelow,^ not true cases of estoppel, but cases 
of agency, or purchaser for value without notice. “ The ques¬ 
tion,” in such cases, observes that learned author, “ is simply one 
of the right to dispute, not the agency altogether, but the extent 
of the agency—that is, whether the act done was within the admit¬ 
ted agency. There lies the line between agency and estoppel. 

That is not estoppel but agency pure and simple ; the agent has 
only exceeded his instructions.” These eases are noticed in the 
next chapter. 

The broad principle which applies both in tho case of princi- illustration. 


pals and in the case of partners is illustrated by Miles v. Furher.^ 

There a joint stock company sold their business, that of a furni¬ 
ture depository, to one Beeston, and let the premises to him, 
authorising tho use of their name. The plaintiff, who had before 
had dealings with the company, deposited furniture with Beeston, 
believing that the goods were being warehoused with the com¬ 
pany, and received a receipt in the name of the company. Bees¬ 
ton failed to pay his rent, and the plaintiff’s furniture was seized 
under a warrant of distress. It was held that the company, 
having allowed themselves to be held out as the persons with whom 
the goods were deposited were estopped from distraining as land¬ 
lords. 

The case of Principal and Agent has first to be considered, and Principals, 
in this connection will be presented the estoppel against the 
principal, who, after holding out one as his agent and inducing Agents. 


• See Illustration (6) to 8. 237 of tho Con- implied warranty; seo Cheiiij v. Colonial 

tract Act (IX of 1872). Bank of Australasia, L. R., 3 P. C., 24 

• Bigelow on Estoppel, 5th ed., 457, 566. [1869J. “The warranty which the law im- 

• L. R., 8 Q. B., 77 [1873]. The doctrine plies depends on tho position of tho parties 
may aUo bo described ns founded upon an and tho effect of tho representation.”—p.32. 
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Piirtuers, 


a.'ainst a prin- . 
cipal. 


others to act upon tlie representation, attempts to deny the agency 
attogetlier ; and also certain estoppels which affect agents. Later 
on the estoppel against Partners will be examined. 

The estoppel In TT5W/ V. Ilarvei)^'^ the assignee of a life-policy, which w'as sub¬ 
ject to a condition making it void if the assured went beyond the 
limits of Europe without license, paid the premium to a local 
agent of the assurance society at the place where the assurance 
had been effected, informing the agent that the assured was in 
Canada. The agent stated that this would not avoid the policy, 
{ind received the premiums until the assured died. The Lords 
Justices held that the society were precluded from insisting on 
the forfeiture. Knight Bruce, L. J., observed: ‘How was the 
plaintiff to know the limits of the agent’s authority?” and put 
the followinjr case :— 

“ Supj)os(? the agent of a landlord to receive rent, after observ¬ 
ing that a breach of covenant had been committed, could the land¬ 
lord re-enter ? ” 

Rests upon the A principal ^Yho has by his conduct led other persons to believe 
thc*ritj"of%he that bis ag(mt is clothed with a larger authority than that which 
iigeiit. actually possesses, where such persons have acted in that belief 

to their detriment, cannot rely upon any secret limitation of his 
agent’s authority or upon any private understanding he may have 
with him of which the rest of the world must necessarily be 
ignorant. “Strangers,” said Lord Ellenboroiigh, “can only look 
to the acts of the parties and to the external indicia of property, and 
not to the private communications which ma}’ pass between a 
principal and his broker, aiul if a person authorise another to assume 
the apparent right of disposing of property in the ordinary course of 
trade, it must be assumed that the a[)parent authority is the real 
authority. . . It is clear that [the agent] may hind his principal 
within the limits of the authority with which he has been apparently 
clothed by the principal in respect of the subject-matter; and there 
would be no safety in mercantile transactions if he could not.”* The 
principal here does not actually contract, but the person who thought 
he did has the option of holding him to the consequences of his repre¬ 
sentations, so that he is precluded from denying that he contracted.® 

> 5 De G. M. & G., 265 [1854]. > Seo F. teman v. Cooie, 2 Ex., 654 (663) 

» 2>iclet'iii9 V. Biul-, 15 East, 38 (43) [1848], ptr Parko, B. See Miles v. Mc- 
[1812]. IlicraHh, L. R., 8 Ap. Ca., 120 (133) [188^* 
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The rule is laid down in section 237 of the Contract Act.^ 

The rule is enunciated in some\vhat narrower terms in Iiuin.s'ihn Activo misre 
V. Di/soii.^ There Lord th*anworth observed: ‘‘If, indeed, tlie not ne.*.>sirv 
principal knows that persons dealing with his agent have so dealt 
in consequence of their believing that all statements made by liim 
had been warranted by the principal, and knowing this, allows the 
persons so dealing to expend money in the belief that the agent 
had an authority, which, in fact he had not, it may be th.at in such 
a case, a Court of E<juity would not allow the principal afterwards 
to set up want of authority in the agent. But this equity, when¬ 
ever it exists, depends absolutely on the fact that the knowledge 
on which it rests can be brought home to the principal.”® 

It is not, however, necessary that the principal should actually inference fn rr 
know of the state of belief of those who are dealin" with hi< 
agent. It is enough if they draw from the principal's acts or 
omissions such inferences as reasonable men would fairly draw. 

It is not necessary that there should be any positive or deliberate 
misrepresentation on the part of the principal. His conduct mav 
amount to wilful negligence or to an indifference as to the proba¬ 
ble consequences. Indeed the principal and the person who has 
dealt with his agent may be equally innocent, in which case the 
familiar rule applies that where, by the fraud or negligence of a 
third party, one of two innocent persons must suffer, he who 
entrusted the third party with the means of committing the fraud, 
must be made liable.* It is conceived, however, that the prin¬ 
ciple last stated is subject to the limitation that the conduct 
of the principal must be connected proximately with the acts Proximateiy 
of tbe agent. 

_____ act's. 


* Act IX of 1872: “Wljon an aj^ent 
has, without authority, done acts or incur¬ 
red obligations to third persons on behalf 
of his principal, the principal is bound by 
such acts or obligations, if he has by his 
words or conduct induced such third per¬ 
sons to believe that such ac*s and tbliga- 
tioDS wore within the scope ol the agent’s 
authority.” See Rtockltihy v. Ttmpo 
tC f. Soci^y, L. R.’ 93,3 Ch., 130. “ Where an 
owner of deeds has placed them under the 
control of another and has authori?:cd him to 
pledge them for a certain sum, and suppose 
that ho has pledged them for more with a 


person Healing; with him Itona pflf. and 
without notice of the linut of his authority, 
can the owner of those deeds redeem them 
without paying tlie full amount advanced 
upon them ? The answer to this question 
is ‘No’ ” (ter Lindloy, L. J., at p. 140. 

* 1 E. & I. A., 129 (158) [1866J. 

* See the remarks of Phear, J., in Onint 
V. JuyyohuHtlo Slmw^ 2 Hyde [1863], at 
p. 311, whore also the definition in Addison 
on Contracts is cited with approval by Nor¬ 
man, C. J., p. 308. 

^ Lirliharvmo v. Moaon, 2 T. R., 63 (70) 
[1787], ptr Ashurst, J. 
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Oenernl nnrl 
special auihor- 

ty. 


The qneslloii 
Olio of fact. 


SVitik V. 

Morau [1S7-1]. 


No illstinction is drawn by tbe Contract Act between general 
uutbority and special antbority, though the distinction is enunciat¬ 
ed in some of the cases.* AYhcre a special authority has been 
given which is exceeded by the agent the principal will not be 
liable unless he has allowed the agent to put forward an ostensible 
authority larger than his actual authority. A general authority 
is, however, by no means an unqualified one, and is merely derived 
from a multitude of instances, while a special authority is confined 
to an individual instance.^ For the purposes of this enquiry it is 
inatenal to ask not so much whether the authority is general or 
special as whether an ostensible authority may reasonably be in¬ 
ferred from the circumstances of the particular case. 

Spi/tk v. Morany^ illustrates the rule in this country. There 
the defendants allowed one Carter, a part proprietor of a tea con¬ 
cern in which they held a share, to manage and conduct the 
affairs of the tea estates for many 3 'cars, money to carry on the 
business being provided by means of bills drawn upon Carter in 
the same manner as if he had been the sole owner, the defendants 
being aware of this fact and finding the necessary funds. Carter, 
without the defendants’ knowledge, procured advances from the 
plaintiffs on the security of the outturn of the year 1872, and 
applied the money to his own private uses. The plaintiffs believ¬ 
ed Carter to be the proprietor of the concern and not merely the 
manager. In a suit to recover a balance due on account of their 
later advances. Couch, C. J., held (Phear, J., dissenting) affirming 
the decision:^^ Maepherson, J., in the Lower Court, that the 


* Soo the remftrks of Pollock, C. B., io 
lieiinell v. Leici^, 15 M. & W., 527 [1846], 

* Per Lord iHloiiljorough, in M’/iiieAead 
V. Tactetl, 15 East, 400 (408) [1812]. 

■ 21 W. R., 161 [1874]. The follomng 
cases were cited:— Picktrimj v. Bush [15 
Eiist., 38 (1812)], Truenum v. Loder [11 R. 
& E., 589 (1840)]; and the question was 
much discussed whether the obtaining ad¬ 
vances a^'ninst the tea produced was a com¬ 
mon and ordinary incident to tho business 
carried on by proprietors of tea gardens, 
and Dickinson t. Valpy [10 B. & C., 128 
(1829)] was relied on. Maepherson, J., 
thought a tea garden was moro in the 
nature of a West Indian Estate [see Cham¬ 
bers V. Davidson f L. R., 1 P. C., 296 (1S6<>) ], 


or an Australian sheep farm [see Ayer r. 
The S)uth Austialian Bitnhiny Co,, L. R., 3 
P. C., 548 (1871) ]. In the Appeal Court, 
Phear, J., dissented with hesitation, citing 
Pickard V. [6 A. & E., 47-4 (1837)]; 
Freeman v. Cooke [2 Ex., 663 (1348) ] ; Siccm 
V. North British Australasian C'o. [2 H, & 
C., 175 (1863) ]; Evans v. Bicknell [6 Ves., 
174 (I'Ol)]; V. Reid [2 Ho., 257 

(1843)] chiefly on tho ground that there 
had been no actual misropresontation or 
concealment of the truth, or negligence 
amounting to fraud, on the part of the de¬ 
fendants, and that mere simple nevdwenee 
and abstainin' from enquiry was not 
enough. This enumeration of estoppels is, 
however, imperfect. 
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plaintiffs wei’e entitled to recover. “It appears to mo,” said 
Chief Justice, “ that the question in the case is whether this tran¬ 
saction was within the scope of the authority which Carter had, or 
was allowed hy his partners to appear to have, in managing and 
conducting the atFairs and business of the partnership. The agree¬ 
ment, I think, impliedly authorized him to conduct and manage 
the matters and atFairs of the estates in his own name, and as if 
he were the owner. It was to be subject to the assent and 
approval of his co-partners ; but the public would have no notice 
of this, and the persons dealing with him would not be bound to 
ascertain whether what he was doing was assented to by his 
partners. There was no provision that the business of the cultiva¬ 
tion of the tea gardens and disposal of the produce should be car¬ 
ried on in their names or in the name of a firm, so that the public 
would have notice that Carter was not the sole owner. ... I 
think it is most probable that it was the intention of all parties 
that Carter should continue to conduct and mana<re the affairs and 
business of the tea gardens as if ho had not parted with the 
half share and had continued to be the sole owner. . . . It is 
a question of actual or apparent authority, and whether the 
transaction was one which the owner of a tea garden, carrying 
on the cultivation of it, would in tho ordinary course of business 
enter into.” ^ 

In Trickett v. Tomlinson ® tho plaintiff informed the defendants Illustrations, 
that he had authorised an agent to see them, and, if possible, to 
come to some amicable arrangement -as to the price of certain 
granite. Tho agent agreed with the defendants on behalf of tho 
plaintiff that they should have the granite for £50. The plaintiff 
sought to repudiate tho agent’s act on the ground that he had 
given him secret instructions not to take less than £100. Erie, 

C. J., held that the plaintiff, having held out the agent to the 
defendants as a person duly authorised to settle the matter in 
dispute at his discretion, should not be allowed to turn round and 
repudiate that authority. 

In Waller v. Drakeford^ the plaintiff, under the mistaken belief 
that one B was her husband, constituted him her agent to sell 


» 21 W. R., at p, 177. to s. 237 of tho Contract Act (IX of 1872). 

• 13 C. B. (N. S.) 653 [1963]. See lUust. («) • 1 El. Bl., 749 [1853). 
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goo(l:5. and represented him to the defendant as having authority. 
It was held that she could not dispute the sale. 

In v. ForwomV the plaintiffs employed Beyts and Craig 

to collect a debt. The latter not being brokers employed the 
defendants, who supposed Beyts and Craig to be the principals in 
the transaction, and proceeded to set off against the money collect¬ 
ed by them a debt due to them by Be 3 ts and Craig. It was 
held they were entitled to do so. “If,” said Bowen, L. J. : “A 
has allowed his agent B to appear in the character of a principal 
he must take the consequences.” 

An agent commissioned by a vendor to find a purchaser has 
authority to describe the pro[)erty, anil to state an}' fact or circum¬ 
stance which may affect the value, so as to bind the vendor; and 
it an agent so commissioned, makes a false statement as to the 
description or value (though not instructed to do so) which the 
purchaser is led to believe, and upon which he relies, the vendor 
cannot recover in an action for specific performance. So if a man 
employs another to let a house for him ; that authority empowers 
the agent to describe the property truly, to represent its actual 
situation and, if he thinks fit, to represent its value,^ and the 
Genemi rule, general rule appears to be that a master is answerable for every 

act of his servant or agent within the scope of his ostensible 
authority committed in the course of his employment, although 
no express command or privity of the master be proved.® But 
where an auctioneer, without authority and acting entirely upon 
an infex'ence drawn by him Irom the ajipearance of the premises, 
erroneously makes a bond jide representation enhancing the value 
of the premises, and the bidders are put upon enquiry by the 
terms ot the conditions of sale, it has been held that, although the 
evidence of what passed at the time of sale is admissible against 
the vendor, no action will lie against him to recover compensation 
for the innocent misrepresentation.^ 

» L. R., ’93, 2 Q. B., 350. o/ I^mdondfryti, L. R., 4 Ch. D., 693(708) 

* MiiHent V. Miller, L. R., 22 Ch. D., 194 [1876] ; Chapleo r, Brmunrick Jiitildiup 
(188- Bacon, V. C. L. R. 6 Q. B. D , 696 [1881] ; an.J 

» Muehoj V. Commercial Btink of Xew see Contract Act (IX of 1872), s. 238. 
Jirmincick, L. R., 5 P. C., 391 [1874]; v. C'Awwr, L.R.,5 C.P.D.,376 [1830]. 

Bartcicky, Engli.di Joint Stock Bank, L. R., See also this case as to the effect of general 
2 Ex., 259 [1867]; V. L. R,,3 words in a lease,and the estoppel which toay 

Ap. Ca., 106 [1877] ; Eaplesjietd v. Mu riptit arise in connection with n ri;*bt of way. 
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1.55 


Tho same rule applies to third persons dealing with an a^ent Lini.iiih cf 
and making liiin their agent for the purposes of the transaction, 

Where a contract of sale was signed by an auctioneer “as 
agent for the vendor,” and the purehaser paid a dejjosit, knowing 
at the time that the vendor's name di<l not appear in the memoran¬ 
dum of agreement, it was held that the purchaser could not treat 
the contract as invalid upon that ground. In Thomas v. Ih-oicn^^ 

Mellor, J., considered that such a ease came within the rule laid 
down by Pollock, 0. B.. in Cornish v. A/iin^toni^ and said: “I 
think this is an express authority which quite justifies us in hold¬ 
ing that it does not lie in the mouth of the vendee, who has 
accepted a contract like this, afterwards to reject it.” 

In Coniish v. Ahint/ton^ one Gower, tho plaintiff’s foreman, inforunce from 
being prohibited to do printing on his own account, agreed with cornilafV. 
the defendant, a publisher, to supply maps to him, and entered an 
order as from the defendant in the plaintiff’s book. The defen¬ 
dant received maps from the plaintiff's premises, some of them 
accompanied by delivery notes requesting the defendant to receive 
goods from the plaintiff, and the defendant signed receipts to this 
effect, and accepted bills and gave cash to Gower in respect of an 
account made out in the plaintiff’s name. The jury found that 
the defendant did not authorise Gower to use his name, hut that 
the defendant had so acted as to lead the plaintiff to believe that 
he was dealing with the defendant. The defendant was held 
liable. 

A third party may, under some circumstances, be taken as 'riiird party 
affected with notice of private instructions. ^^with iSfco 

In Baines v. Ewing^ the defendant authorised an insurance 

scirVidions* 

broker at Liverpool to “ underwrite policies of insurance against 
marine risks not exceeding £100 by any one vessel.” The broker 
subscribed a policy for £150. It appearing that a limit was 
always known to exist to the amount for which a broker may 
underwTite, the Court of Exchequer held that the defendant had 


• > L. R., 1 Q. B. D., 714 (72->) [1876]. 

• “ If any person by actual expressions or 
by a course of conduct so conducts himself 
that another may reasonably infer tho exist* 
onco of an agreement or license, and acts 
upon such inference, whether tho former 
tends that he should do so or not,' the 


party using that language, or who hus 
so couJuctod himself, cannot afterwards 
cainsuy the reasonable inference to be 
drawn from his words or conduct.”—4 H. 
& N., 556. 

» 4 H. & N., 549 [1859]. 

•» L. R., 1 Ex., 320 [1866], 
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Principal may 
not be i»ouiKl 
by mercantile 
usage. 


only held out his agent as having the ordinary authority of a 
Liverpool broker, and that it would be impossible to hold the 
defendant liable to an unlimited extent, the broker having exceed¬ 
ed his special authority. 

In Sweeting v. Pearce^ the plaintiff employed a broker to make 
an adjustment with the underwriter in respect of the loss of a 
ship. The loss was settled in accordance with a usage at Llyod’s 
(which, however, was not known to the plaintiff,) by the under¬ 
writer setting off the amount payable by him upon the policy 
against the balance due to him by the broker for premiums 
upon other policies. It was held that, assuming that there 
was an estoppel against the plaintiff, he was not bound by the 


usage. 

Auction saicjj. It has been held that the mere fact of sending a broker or agent 

to an auction to bid for a particular article or to bid a particular 
price cannot be considered as conduct inducing third persons to 
believe that he had a general authority to buy, and the principal 
is not liable to take and pay for every article which the agent may 
think fit to bid for.^ But ratification of an agent’s acts may be 
implied from the conduct of the person on whose behalf the acts 
are done.® 

An agreement in person to purchase property at an auction- 
sale by signing the contract and paying the deposit will, however, 
preclude the person so acting from disputing the validity of the 
sale.* 

The estoppels against Agents have now to be considered. 

Agent who has Where a person induces others to contract with him as the 

party to coa- agent of a principal by an unqualified assertion that he is autho- 

truct upon ° r r J 'i 

rised to act as such agent, he is answerable to the person who 


> 9 C. B. (N. S.), 534 [18‘U]. It would 
seom that an underwriter who has a right 
to avoid a contract of insuratico may bo 
estopped if he does not elect to do so, and 
the other pnrty in the meantime alters his 
position. See Aforrison v. The Universal 
Marine Insurance Co., h. R., 8 Ex. 197 
(205, 206) [1873]; see also as to the effect 
of accepting notice of abandonment; Pro¬ 
vincial Insurance Co, v. Leduc, L. R., 6 
P. C., 224 (243) [1874]; Hudson v. Han-ison, 
8 Bred. & Bing., 97 [1821]. For the 


purposes of the contract of insurance and 
all riu'hts arising from the contract, the 
valuation in a valued policy is conclusive, 
but not for purposes collateral to the con¬ 
tract, see Burnand v. RodocaTtachi, L. R., 
7 Ap, Ca., 33.3 (335) [U82]. 

• Maciensie Lyall v, Moses, 22 W. R.» 
156 [1S74]. 

• Contract Act (IX of 1872), s. 197. 

• Else V, Barnard, 6 Jur, (N, S.,) 
[I860]. 
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SO contracts for any dainagos he may susUiiu by reason of the 
authority being untrue, and the fact that the professed agent 
honestly thinks he has authority in no way assists him.' 

The rule, which is to be found in section 235 of the Contract 
Act * may, it is conceived, bo referred to an estoppel as well as to 
an implied warranty of authority.® 

In Smout V. Ilber^i* the cases in whicli an agent has been held 
personally liable are arranged in three classes. “In all of them 
it will be found that he has either been guilty of some fraud, has 
made some statement which he knew to be false, or has stated as 
true what he did not know to be true, omitting at the same time 
to give such information to the other contracting party, as would 
enable him equally with himself to judge as to the authority under 
which he proposed to act.” This classification, it is submitted, 
brings the present class of cases within the definition of estoppels 
in Carr v. London and North-Western Railway Co.® 

In Collen v. Wright^^ the plaintiff sued the personal representa¬ 
tives of one Wright, who professing to act as the agent of one 
Gardner, but having in reality no authority, entered into an agree¬ 
ment with the plaintiff for the lease from Gardner to him of a 
farm. The plaintiff was not aware that Wright had no authority 
from Gardner, and he went to considerable expense in preparing 
the farm for cultivation. Wright persisted that he had authority 
from Gardner, and said he would be responsible if a Chancery 
suit against Gardner to enforce the contract failed. The Court of 
Exchequer Chamber held, affirming the decision of the Court of 

* Per Willes, J., in Cnllen v, WrUjhl, 27 • “When a person in error assumes that 

L. J. (Q. B.), 215 (217) [1857]. ho has authority to mnko a contract for a 

• IX of 1872, a. i'35 : “ A person untruly principal when ho is not ronlly his princi- 
roprosonting himself to be the authorised pal ho w.orrants that ho had that authority 
agent of another, and thereby inducing a which he represented himself to have. The 
third person to deni with him os such contract is only a contract to the extent of 
agent, is liable, if his alleged employer the authority. That is clearly shown by 
does not ratify his acts, to make compon- Collen. y. IVriff/uP Per Brett, M. R., in 
sation to the other in resjKjct of any loss In re A^(Uion<il Coffee Palace Co., L. R., 
or damage which ho has incurred by so 24 Ch., 364 (371) [1383]. See this case, 
dealing.” In Ihuonhhotj Visram v. H, and Meek y. U'swrf/, L. R., 21 Q. B. D., 126 
Ctapham, I. L. R., 7 Bom,, 51 (66) [1882], [1888], os to the me.asure of damages in 
this section is stated to bo in accordance such ca-ses. 

with the English law as established by ♦ 10 M. W., 1 (lO) [1842]. 

Collen y, WriglU, and the other cases cited • L. R., 10 C. P., 307 [1875], 
in Smith’s Loading Cases in T/iomson v. • 27 L. J. (Q. B.), 215 [1857]. 

Davenport, Vol. ii, p. 413, 0th ed. 
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Qneen’s Bench, that the plaintiff was entitled to recover from 
Wright’s representatives the costs of the Chancery suit. 

“The obligation in such a case,” said Willes, J., “is well ex- 
pr(*ssed by saying that the person, professing to contract as agent 
for another, impliedly undertakes^ with the person who enters 
into such a contract upon the faith of his being duly authorised, 
that the authority he professes to have does in point of fact exist.” 

In Mohenih'o Mookerjee s ^ one MM, an overseer of or for 
the Municipal Office, was sued for money due under a contract 
made b}’ him with the plaintiff on behalf of the Municipality, the 
work being known to both parties to be i^Iunicipal work, and the 
defendant representing that he bad authority to contract as the 
agent of the Municipality. It was held that the contract being a 
quasi contract, the defendant could not be held personally liable 
in an action of contract, and that the plaintiff could not be allow¬ 
ed to amend his plaint so as to make tiie defendant liable in tort 
for misre[>resontatioa of his authority. This case would probably 
have been differently decided under section 235 of the Contract 
Act. 


Other cases of estoppel upon agents may be here mentioned. 

In Harris v, Truman^ one Fairinan, who was employed by the 
defendants as their malting agent to purchase and malt barley 
for them exclusively, bouglit barley and malt upon credit, and 
drew funds of the defendants’ from certain banks, representing to 
the defendants that the money so drawn was being used for the 
purchase of barley approval of by them. These funds he mis¬ 
applied for his own purposes, and eventually absconded, leaving 
malt and barley upon the malting premises of less value than the 
funds misappropriated by him. The defendants seized the malt 
and barley before Fairman was adjudicated a bankrupt. In a suit 
by his trustee in bankruptcy to recover the value, it was held that 


* The judgment of Cockburn, C. J., (who 
disse-'ted) is instructive as showing the ro- 
luctiiuco with which “ the fiction of an im- 
plied contract, creating a new species of 
liability ” came to be reco;'nised in Ciises of 
this kind: Cullen v. U’rit/ht has been fol¬ 
lowed in numerous cases. See Cherry v. 
The Colonial Jiank of L. R., 3 

P. C., 24 (32) [4869]: v. 


«>«, L. R., 6 Q. B., 276 [1871]; 

V. PruiHrt, L. R., 8 C. P., 427 [1873]; 
Dixkfun V. Realet^a Telegram Co,, L.R., 3 C. 
P. D., 1 [1877]. See Clmpleo v. Bransmck 
Bnilding &M:ietg, L. R., 6 Q. B. D., 696 
[1881]. 

« 9 W. R., 206 [1868]. 

» L. R., 9 Q. B. D., 264 [1882] (S. C.); 
L. R„ 7 Q. B. D., 340. 
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tho reliitioii creiiteil by tUo course ot business between Fuirinan 
anil the (letemlaiits was that of principal aiul agent, that the barley 
and malt were not in the onler and disposition of Fairinan as the 
reputed owner, it being notorious that malting agents are in many 
instances not the owners ot the malt aiul barlev on their premises; 
and, tuither, that the tunds drawn out bv L airman were impia^ssetl 
with a trust in tavour ot the tlelenJants, so that even if the pro¬ 
perty in the malt and barley was not vested in the defendants but 
in h airman, nevertheless Fairinan could not have been heard to 
allege that the barley was bought otfierwise than according to the 
authoiity given him by the defendants, and his trustee in bank- 
ruptcy could he in no better position. 

An agent may, under certain circumstances, be esto[)ped as Agent ren.ler- 
against his principal by furnishing accounts appropriating specific 
sums in payment of specific items.‘ 

In Lokhes Nurahi Roy Chowdhvy v. Kallupuddo BatidopadhifC^ Person nssum- 
the question was whether an auction purchase had been made by 
one Ishan Chunderon his own account or on behalf of one Lokhee 
!Naiain. Ishan Cdiunder had been for some years the manager of 
Lokhee Naraiu, and as such had advanced funds to Monmohinee, 
the judgment-debtor, whoso life interest in nine annus ot an estate 
in which Lokhee Naraiu hcdd the remaining seven annas and also 
the reversion, was for sale. Ishan Chunder had no express in¬ 
structions to purchase previous to the sale, and one Russool having 
bid for the property on behalf of Lokhee Narain, it was suggested 
that Ishan Chunder was the proper person to purchase for the 
zemindar. He accordingly came into the room and made an 
advance of Us. 2 upon tin* previous bidding of Russool, and the 
property was knocked down to him, but neither he nor his sons 
obtained anything more than formal possession. Lokhee Narain 
received the rents and paid the Government revenue, but on Ishan 
Ohunder’s death his sons claimed the property. The Privy Coun¬ 
cil were of opinion, reversing the decisions of the Lower Courts, 
that it would be contrary to equity to allow a man who had stepped 
in and assumed the character of a principal agent, deposing an¬ 
other who was really acting as agent, to turn round and say that 


* Soe Van IJuMdl V. iktck, 13 Moo. P. C., * 23 W. R.. 358 ; L. R., 2 I. A 154 

185 [1859]. Soo Purt I, Chapter X, inf,a. [1875]. 
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IGO PRINCIPAL AND AGENT. [pART I. 

he had purchased for himself and not for his principal, and thus 
obtain a profit. 

Where an agent has disclaimed all interest on his own account, 
he cannot afterwards set up a title on his own account.* 

The ratification of an unauthorised contract of an agent can 
only be effectual when the contract has been made by the agent 
avowedly for or on account of the principal, and not when it has 
been made on account of the agent himself.^ So where the de¬ 
fendant had promised his adoptive mothers to redeem certain 
mortgages executed by them to the plaintiff subsequent to his 
adoption, and allowed the plaintiff to carry out the provisions of 
the mortgage-deeds to his own detriment by paying maintenance 
to the widows and by paying off certain previous mortgages, it 
was held by the Bombay Court that knowledge and acquiescence 
on the part of the defendant did not raise any estopppel in the 
plaintifi’s favour, it being no part of the defendant’s duty to stop 
in and protect the plaintiff against the consequences of his own 
unauthorised dealings with the property.^ 

So the common incident of one member of a joint Hindu family 
selling or purchasing property on behalf of the family does not 
constitute him their agent so as to make a sale by him binding on 
the other members.* But whore they have held out one of their 
number as manager of the whole estate in such a manner as to 
induce outsiders dealing with him to believe that he had authority 
to mortgage their whole interest, they may by their conduct be 
estopped from denying that the mortgage is binding on their shares.® 

The estoppel in the case of Partners has next to be considered. 
Where a man holds himself out as a partner or allows others to 
use his name, he is estopped from denying his assumed character 
upon the faith of which creditors may be presumed to have acted, 
and becomes a partner by estoppel.® 

The liability of one who has permitted others to suppose that 
he is a member of a firm has frequently been stated to depend 

* St^iaymtr v. l*u^p\tvnnului/>jan(jai-, I, L, * Kfi^naji Miihadte Maluiian r, Moro 

B., 6 Mad., 1S5 [1882]. Miih<idto Mahujitn., I. L. R., 15 Bom., 

» TurnHW/i, 6 M.&Gr., 236[1843]. [1890]. 

* Skiddtaiuwr v. Ramchundrav, I. L. R., 6 * Per Sir Monta^ie Smith m Molhoo 

Bom., 463 [1882]. March v. Court of IVoitCj, L. R., 4 P. C. 

* Dhajouanund Mytee v. Radha CAura 419, (435) [1872]. 

Mytu, 7 W. B., 334 [1807]. 
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upon agency, whether he has in fact made the person or persons 
who actually entered into the contract his agent or agents for the 
purpose of entering into that particular contract. The law of 
estoppel as to partners is no doubt in one aspect a branch of the 
law of principal and agent,' and it will bo useful to bear this in 
view. But it is more accurate to refer the liability to the duty 
cast upon the person liable arising from his conduct. The liabi¬ 
lity of a late partner for debts of the continuing firm to customers 
who have not received notice of its dissolution rests, not upon the 
ground that the authority given by the late partner actually con¬ 
tinues, but upon the ground that there is a duty upon a person 
who has given an authority, if he revoke it, to take care that notice 
of that revocation reaches those who might otherwise act upon the 
supposition that it continued, and the failure to give that notice 
precludes him from denying, against those who act upon the faith 
that that authority continued, that he gave the authority.* 

The ground of the estoppel has been well stated by Eyre, C. J., Waugh y. 
in Waugh v. Carver : 3 “ If he will lend his name as a partner, he ' 

becomes, as against all the rest of the world, a partner, not upon 
the ground of the real transaction between them, but upon prin¬ 
ciples of general policy, to prevent the frauds to which creditors 
would be liable if they were to suppose that they lent their money 
upon the apparent credit of three or four persons, when in fact 
they only lent it to two of them, to whom, without the others, they 
would have lent nothing.” The principle may be more concisely Credit is giyea 

stated by saying that the estoppel is founded upon credit being “ 

given to the person charged. 

The rule as to the liability of partners dormant and ostensible, 
continuing or retired, is stated in sections 245 and 246 of the 
Contract Act,* and the notice requisite to persons dealing with 

> Per Garth, C. J., in Chind^e Churn, is a partner in a particular firm, is re- 

DiUi V. Edulju Cowasju, I. L. R., 8 Calc., sponsible to him as a partner in such firm." 

678 (684) [1882]. Section 246: “ Any one consenting to allow 

■Per Lord Blackburn, in Scarf v. Jar- himself to be represented os a partner, 
dxru, L. R., 7 Ap. Ca., 345 (357) [1882]. is liable, as such to third persons who, on 
1 Sm. L. Ca., 9th ed., 877 (893j. See the faith thereof, give credit to the part- 
i)W-«Moav. Va/py,10B,&C.,140[1829], nership.*' For cases before the Contract 
and the remarks of Parke. J. Act, see She^cram v. RohomiUoollah, W. R., 

♦ Act IX of 1872, section 245: A person 864, 94; Ounga Ram v. Qunga Dhur, 1 
who has by words spoken or written or by Agra, 198 [1866]. ' 

his conduct led another to believe that he 

C, B 
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the firm sufficient to discharge such liability is referred to in 
section 264.* 

The estoppels may then be classified as follows :— 

i. While a firm is in coui^e of formation no representation 
that a person intends to become a partner can give rise to an 
estoppel.* 

ii. During the continuance of a partnership a person may 
become liable by representing himself as, or allowing himself to 
be represented as, a partner, either (a) by name, or (b) without 
his name being disclosed, even though- ho is not a partner at all.® 

iii. After dissolution of partnership a retiring partner may bo 
liable by allowing third persons to contract with the new firm 
upon the credit of bis name, although as regards the firm he has 
ceased to be a partner. 

The question, whether there has been a holding out or not, is 
one of fact, whether in the particular case express authority 
has been given by, or imj)lied authority may be inferred from the 
conduct of, the person sought to be charged. The rule to be 
applied in these cases is identical with that noticed above in the 
case of a principal. It is not necessary that the partner should, 
to the knowledge of the creditor, bo participating in the profits of 
the firm, or indeed, participating in profits at all. His liability 
may even remain, although there is an express agreement between 
himself and his co-partnors that he shall not bo liable, his name 
being expressly or impliedly lent to the firm for the purpose of 
obtaining credit.* 

But in order to render him liable it is necessary that he should 
have been known as a member of the firm either by direct trans¬ 
actions, or by notoriety.* As regards the firm itself ho may have 
given no direct authority ; but if be has by his conduct represented 

* Section 204: “Persona dealing with a [1872]; Bo'irnev. Fnffh, 9 B. & C., 633 

finn will not be offocted by a dissolution [1829]; Rtynell v. LticU, 15 'I. & 617 

of which no public notice has l>een ifiven. [1846]. 

-unless they themselves had notice of such ■ •'ee Gurnet/ v. Evans, 3 H. A N., 122 

dissolution." This section is not intended [18'»8]; Ex parte Hayman, L. R., 8 Ch. D., 

io be an exhatistivoexposition on theques- 11 [1878]. 

4ion of notice of dissolution of p.-u-tnership. * See the subject fully discussed in Lind- 
See Chtindee Chtirn Dull v. Eduijee Covas- ley on Partnership, 5th ed., 40—47 : Pol- 

I. L. R., 8Cale. 978 [1882], lock, Digest of the Law of Partnership. 

• See p. 32 supra, and MoUotro March v. 26—29, 

Court of Wards, L. R., 4 P. C., 419 (435) * Evans v. Drummonds 4 Esp., 89 [1801]. 
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himself to be a partner and induced others to give credit to 
him as suoh, ho will be answerable to them for the consequences Dormnnt ^rt- 
of his original representation, uncontradicted by notice of bis bLTnown 
retirement.! If the fact of his being a partner has become known ^horm’Zect- 
to any person or persons either by general report or direct com- 
munication he would be in the same situation, as to all such per¬ 
sons, as if the existence of the partnership had been notorious.* 

But a creditor, A seeking to charge an ostensible partner B, 
must at least shew that B was a partner by notoriety, or that the 
fact of B being regarded as a partner has come t6 his knowledge, 
and that he acted in consequence of it. There must be some evi¬ 
dence of holding out which must be shewn to have reached the 
plaintiff.® 

In Price v. Groom^ where one Wiggins, a horse dealer, assigned 
his stock-in-trade to trustees for the benefit of his creditors, and 
was allowed by them to carry on business on his own account, and 
he accordingly dealt with the defendants and afterwards became 
bankrupt, it was held that there had been no partnership between 
Wiggins and the trustees. - If,’’ said Parke, B., “ the trustees had 
represented to the creditors that the bankrupt was really the party 
interested in the business, and upon that representation the credit¬ 
ors had dealt with him, they might perhaps have been estopped 

from afterwards setting up a different state of facts ; but that is 
not the case here.” 

In Saar/ v. Jardine^ the rule of estoppel was qualified by the Elootion; di,- 
application of the doctrine of election. In that case two partners, toppel' 

S and R, dissolved partnership in July 1877, and R carried on 
the old business with one B under the same name and at the same 
place. The now firm, in January 1878, ordered goods of the plain¬ 
tiff which were supplied in February, in which month ho first 
became aware that the old firm had been dissolved. He continued 
to supply goods to the firm until July 1878, looking to the mem¬ 
bers of the new firm for payment. In that month a cheque drawn 
by R and B was dishonoured, and the plaintiff then commenced an 
action against them for (amongst other goods) those supplied before 

V. TUmpsoa. 31 L. J. (Ex.) 

[1830]. 207 [1861]. 

rtfiifli I Cj^r. & Kor, 580 * 2 Ex., 642 (648) [1848]. 

* L. R., 7 Ap. Ca., 345 [1882]. 
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notice of tbe dissolution of the partnership reached him. On the 
new firm going into liquidation the plaintiff proved as a creditor. 
After the liquidation and the proof, the plaintiff sued S in respect 
of these goods. The House of Lords held, reversing the decision 
of the Court of Appeal, that the liability of S, the late partner, 
was a liability by estoppel only, and not jointly with the members 
of the new firm, and that the plaintiff having elected to proceed 
against the new firm could not hold the late partner liable upon 
the ground of estoppel. 

In E.V’-parte Adamson,^ In re Collie^ the majority of the Court of 
Appeal held that, where a partnership debt has been incurred by 
means of a fraud on the part of the partners, the defrauded cre¬ 
ditor has a right to prove at his election against either the joint 
estate of the firm or the separate estates of the partners, even 
though no judgment has been recovered by him against the part¬ 
ners, and that a creditor having such a right of election does not 
lose it merely by proving and receiving a dividend, but may 
change his election on refunding the dividend with interest. 

Mining part- Cases have arisen in England in connection with mines “where 

the property is of a very precarious description, sudden emergen¬ 
cies arising which require an instant supply of capital, and in 
which the faithful performance of engagements is absolutely neces¬ 
sary for the prosperity and even the existence of the concern^.’* 
Under these circumstances, where a partner stands by and watches 
the progress of the adventure to see whether it is prosperous or 
not, determining to intervene only in case the affairs of the mine 
should turn out prosperous, but determining to hold off if a differ¬ 
ent state of things should exist. Courts of Equity have said that he 
is to receive no encouragement, and, his conduct being inequitable, 
he has no right to equitable relief.® The distinction drawn in 
these cases has been between executory* and executed® interests. 
In the former case a party excluded from the profits of an adven¬ 
ture must apply for relief without delay. In the latter case a 
party may, by standing by, waive and abandon his rights, but there 

* L. li., 8 Ch. D., 807 [1878]. ♦ See the cases cited in Clarke v. Sarii 

* Clarke v. Hart, 6 H. L. Ca., 633 (656) 6 H. L. Ca., at p. 657. 

[1868] per Lord Chelmsford. See Rule v. * Prendergaet ▼. Turton^ 1 Yo. A Col., 
Jevtll, L. R., 18 Ch. a, 660 [1881]. 98 ; (S. C.) 13 L. J. (Ch.X 268 [1844]. 

* Clarke v. Hart, at p. 656. 
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must be a case of estoppel made out against him.' Such cases 
have not arisen in India, where it would seem that a partner can¬ 
not be excluded without an order of Court,» or a dissolution of the 
partnership ;® and it is sufficient to say that, should such oases 
arise here, an intention on the part of a partner to abandon an un¬ 
dertaking will probably be presumed from his conduct and course 
of dealing.* 

In thundee Churn Dutt v. Edidjee Cowasjee,^ the question of What is a 
sufficiency of notice^ was much discussed. It was there held that notiW re 
the Official Gazette in Calcutta does not occupy the same position 
as the London Gazette, the latter being the usual and almost in¬ 
variable mode of advertising new partnerships, dissolutions of 
partnership, and similar news ; whereas the Calcutta Gazette deals 
principally with official matters, and has little circulation in the 
commercial world. The Court held that the question of sufficiency 
of notice, whether public or otherwise, was one rather of fact than 
of law ; that it might be a question of law, to what sort of notice 
any particular customer or class of customers, is entitled ; but how 
far in each case such notice may have been actually given is 
generally a question of fact. That in the case of old and known 
customers of the firm an express or specific notice by circular or 
otherwise should be given ; but as regards the general public 
(specific notice being impossible), the most effectual public notice 
which can reasonably be given is sufficient; and what is sufficient 
public notice must depend upon circumstances, upon the locality, 
and whether there are any and what newspapers in circulation 

there, or upon what are the usual means of giving public notice in 
the neighbourhood."^ 

In the above case section 264 was considered and various ex- 
planations of its meaning suggested.* The Court held that it was 


* Clarke v. Hart, 6 H. L. Ca., 633 (658. 
659). 

■ Contract Act (IX of 1872), e. 253 (9). 

■ Contruct Act (IX of 1872), s. 253 (7). 

* Ib., s. 252. 

• I. L. R., 8 Calc., 678, (684) [1882], 
Garth, C. .T., and White, J. 

• “Persons dealing with a firm will not 
b© affected b 7 a diaaolution, of which no 
public notice has been given, unlesa they 


themsolvee had notice of such dissolution.’* 
Contract Act (IX of 1872), s. 264. See Act 
IV of 1882, s. 93. (c). 

’ Lindley on Partnership, 5th ed., 221 — 
223 ; Smith’s L. Ca., 9th ed., Vol. i ( 904, 
5). 

* See p€}- Garth, C. J., in Ckundi 
Churn Dull v. Edutjee CoxBosju, I. L. R, 8 
Calc., 678 (668, 4). 
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not an exhaustive exposition of the law. In Ramasami v. Kadar 
the case of a dormant partner came before the Madras Court. 
The plaintiffs were not old customers, and the Court held that it 
would lie upon them to aver and prove that they commenced deal¬ 
ings with the firm on the strength of their belief that defendant 
No. 1 (a Mahomedan lady) was a partner. “ The retirement of a 
dormant partner,’’ said Collins, C. J., “is an exception to the usual 
rule that a partner’s agency ends by notice,^ and it was not aver¬ 
red that appellants knew defendant No. 1 to be a dormant partner, 
notwithstanding that her name did not appear in the designation 
of the firm. An old customer might possibly be supposed to have 
known the fact, but there would be no such presumption in the 
case of a new customer.” 


» I. L. R., 9 Mod., 492 [1886]. 

• See Lindloy on Partnership, 5th ed., 
212, 213 ; also Cartr,- v. Whatley, 1 B. & 
Ad., 11 [1830]; Heath v. Sansom, 4 B. & 


Ad., 172 [1832]; Emm v. Drummond, 4 
Esp., 89 [1801], there referred to, and 
Western Bant of Scotland v. Needell, IF. 

& F. 461 [1859], distinguished. 
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Negotiable Instruments. 

Classification—Peculiar character of ne;jotiahle instruments—Dei ivod from the law 

merchmt—Implied contract—Representation involved—Contract may bo express_ 

Position of the parties defined by la^7—Statutory estoppels—Acceptor—Provisions 
of the law as to—Position of other parties to negotiable instruments—Inchoate in¬ 
struments—Rule for protection of innocent transferees for value—Extension of the 
rule in Wahidannessa'r. (1S79]—A case of estoppel by negligence or l>y 

apparent autho'ity—The case of inchoate instruments appears to rest upon the 
ground of negotiability—Case of cheque carelessly drawn-Bill ineffectually 
cancelled—Where fraud intervenes there must ho proximate negligence on the 
part of the principle-Ar/io/cf v. The Ch^^nt [l876]-Lost or stolen instrument 
^Ba^endalev. BenntU [1878J-Act XXVI of 1881, s. 58-Cases of agency—In¬ 
strument put in circulation by fraud of agent—Woorfimt v. Robarts [1876]— 

V. MetropolUan Bant:[lZn\~Co{onial B.ink v. Ilepu-ortk [1887].— of England 
V. Vagliano Brothers [1891]—^Va/ic<j v. Clark [1881]—Person taking documents of 
value from an agent known to have limited authority—v, London Joint 
Shek Bank imS]-Colonuil Bank V. Cud;, [lS90]~A<ioptxon of forged signature- 
Estoppel by conduct-J/ocienciV v. British Linen Co. (188IJ-A more acceptance 
affords no presumption of authority—v. BefMl [1869J-Post-office orders— 

Documents negotiable by custom—Railway Receipts. 

Estoppels, in connection with negotiable instruments, require ciasnfication. 
to be distinguished, as the use of the term has led to no little con¬ 
fusion of thought. On the one hand, the peculiar character of a 
negotiable instrument, derived from the law merchant, requires to 
be considered. On the other hand, certain estoppels properly so 
called are to be explained by reference to the doctrines of negli¬ 
gence or agency. 

First as to the nature of a negotiable instrument. “The law Peculiar cha- 
of negotiability,’^ observed Baron Wilde in Swan v. Wo;T/i Sri- 
tish Australasian Co.,^ “ is the law of property passing by 
delivery. It gives to actual transfer the effect of real title. The 
law merchant validates, in the interests of commerce, a trans¬ 
action which the Common Law would declare void for want 
of title or authority, and transactions within its operation are 


» 7 H. A N. 003 (031) [1862]. 
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as absolutely valid and effectual as if made with title or 
authority.”^ 

The term “ estoppel ” is generally used in connection with the 
legal position which the parties to bills or notes occupy relatively 
to one another, but the subject appears to be intimately connected 
with the application of two principles, first, that in the case of 
such instruments the law looks chiefly to the nature and uses of 
the instrument,* and second, “ that whenever one of two innocent 
parties must suffer by the act of a third, he who has enabled such 
third person to occasion the loss must sustain it.” * “ The object 

of the law merchant,” said Byles, J., in Swan v. North British 
Australasian Co.,* “ as to bills and notes made or become payable 
to bearer, is to secure their circulation as money ; therefore 
honest acquisition confers title.” 

The situation between the parties to commercial instruments is, 
no doubt, to be regarded as one of contract, the parties having 
agreed that the instrument is to be taken as founded upon certain 
facts. When therefore the position of one by acting on that 
agreement is altered, the other ought not to be admitted to deny 
it. The resemblance to estoppel by representation is, however, an 
artificial one, since there is no representation beyond that involved 
in the contract itself.^ 

% 

In Ashpitel v. Bryan^ the defendant, a relation of one John Peto, 
who died indebted to him, agreed with James Peto that a bill 


* See Pollock on Contract, 5th ed.. 217— 
219, where it is pointed out that, the mere 
assignment of a contract being insufficient 
to meet the requirements of commerce, the 
benefit of the contract ia obtained >>7 
declaring an instrument to contain the 
contract, by facilitating its transfer, and by 
dispensing with the proof of the position 
which the parties occupy relatively to each 
other. See, for definitions of negotiable in¬ 
struments and their attributes. Act XXVI 
of 1881, Chapter 2; 45 & 46 Viet, c. 61, 
as. 2—21 ; Couch t. Cridit Fonder, L. R., 
8 Q. B., 374 (381) [1878], citinj; with appro¬ 
val the following remarka of the learned 
Editor of Smith’s Leading Cases [see Miller 
't.Race, 9th ed., Vol. 1,505]. It may there¬ 
fore be laid down as n safe rule that, where 
an instrument is by the custom of trade 
transferable, like cash, by delivery, and ia 


also capable of being sued upon by the 
person holding it pro tempore, there it is 
entitled to the name of a negotiable instru¬ 
ment, and the property in it passes to a 
bond fide transferee for value, though the 
transfer may not have taken place in market 
overt.” As to the recognition of foreign 
instruments see Ooodicin v. RobnrU in the 
Court of Exchequer Chamber, L. R., 10 
Ex., 337 [1875], and the cases there cited. 

• Per Byles, J., in Swan v. North Britiih 
Auetralasian Co,, 2 H. C«, 175 (185) 
(1863J. 

• Pet' Ashurst, J., in Lictharrow t. 
Mcuon, 2 T. R., 63 (70) [1787]. See Priet 
V. Neal, 3 Burr., 1355 (1357) [1762^ 

« 2 H. & C., 175 (184) [1863]. See ptr 
Cockbum, C. J., at p. 189. 

■ See Bigelow on Estoppel, 6 th ed., 481. 

• 3 B. & S., 474 [1863]. 
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should be drawn and indorsed in the name of John, and the 
defendant accepted the bill in consideration of James forbearing 
to make any claim in opposition to the defendant’s taking posses¬ 
sion of the stock in trade of the deceased. The plaintiff as 
executor of John brought an action upon the bill. It was held 
that the defendant was precluded by his own act from saying that 
the person whose name appeared on the bill was fictitious or was 
dead at the time. The estoppel in that case was founded on the 
express agreement of the parties. 

But the character impressed upon the parties to negotiable Position of th© 
instruments is derived from the law merchant which, upon grounds b^iatv. 
of commercial utility, recognised the makers, drawers and indorsers 
of such instruments as occupying certain defined positions relatively 
to one another. The contract to which they have become parties may 
embrace new parties as the instrument circulates, and the position 
of each person has come to be regarded as having certain definite 
legal rights and duties attached to it. The rules, for instance, which 
prevent the acceptor of a bill of exchange from disputing certain 
admitted facts, may be called “ estoppels,” but they are estoppels 
springing from the nature of the transaction, founded upon mer¬ 
cantile custom, and may now be regarded as statutory estoppels.^ 

The position of tbe parties to negotiable instruments^ in this Statutory 
country is defined in certain enactments, and may be presented as 
follows :— 

As to acceptor — 

Section 117 of the Evidence Act* provides that “no acceptor 
of a bill of exchange shall be permitted to deny that the drawer 


' Sco Cbalmors on Bills of Exchange, 4th 
ed., 312, 313. 

• See Act XXVI of 1881, sa. 4—9, for 
dehnitions of ‘ promissory note,’ * bill of ex¬ 
change,’ ‘cheque,’ ‘drawer,’ ‘drawee,’ ‘dra¬ 
wee in case of need,’ ‘acceptor ’ ‘acceptor for 
honour,’‘payee,’ ‘holder,’ ‘holder indue 
course.’ A negotiable instrument is defined 
[8.13]as “a promissory note, bill of exchange 
or cheque expressed to be payable to a speci¬ 
fied person or his order, or to the order 
specified of a person, or to tbe bearer 
thereof, or to a specified person or the 
t)earer thereof,” “When a promissory 
note, bill of exchange or cheque is transfer¬ 


red to any person so as to constitute that 
person the bolder thereof, the instrument 
is said to bo negotiated ” [s. 14], See as 
to indorsement ss. 15, 16. 

• “Acceptor” is defined by s. 7 of the 
Negotiable Instruments Act (XXVI of 
1881). “After the drawee of a bill bas 
signed his assent upon the bill or, if there 
are more parts thereof than one, upon one 
of such parts, and delivered the same, or 
given notice of such signing to the bolder 
or to some person on his behalf, be is called 
the acceptor.” As to tbe contractof the ao. 
ceptor, SCO Byleson Bills, 15th ed.,266—268. 

♦ Act I of 1872. 



position of 
other parties 
to negotiable 
instruments. 


170 STATUTOUY ESTOPPELS. [pART t. 

had authority to draw such bill or to indorse it but* “The 

» 7 7 

acceptor of a bill of exchange may deny that the bill was really 
drawn by the person by whom it purports to have been drawn ; ” 
that is he may show that the signature of the drawer is a forgery.”* 
This section is supplemented b}' sections 41 and 42 of the 
Kegotiable Instruments Act,* which are as follows :— 

[s. 41] “An acceptor of a bill of exchange already indorsed is 
not relieved from liability by reason that such indorsement is 
forged, if he knew or had reason to believe the indorsement to be 
forged when he accepted the bill. 

[s. 42] “ An acceptor of a bill of exchange drawn in a fictitious 
name and payable to the drawer’s order is not, by reason that 
such name is fictitious, relieved from liability to any holder in doe 
course claiming under an indorsement by the .same hand ar the 
drawer’s signature, and purporting to be made by the drawer.”* 
Other sections define the position of the parties to a negotiable 
instrument.* 


* Expl. I tos. 117. 

* The rule in England is otherwise* 

Sanderson v. Collrntn, 4 SI. t Gr., 209 
[1842]. “It U of immense importance,” 
said CoUman, J«, “ that it should bo 
understood and settled that a party who 
accepts a bill is thoroby precluded from 
disputing ihe drawing of that Bills 

are received by bankers and bill brokei^s 
upon the faith of the acceptance of the 
drawees, who must be pre.^umed to have 
suflicient means of satisfying themselves as 
to the authenticity of the instruments.” 
See 45 and 46 Viet., c. 61, s. 54, which 
provides that the acceptor of a bill 
engages that he will pay it according to the 
tenor of his acceptuuce: (2) is precluded 
from deuying to a holder in due course: (u) 
the existence of the drawer, the genuine¬ 
ness of his signature, and his capacity aud 
authority to draw the bill ; (5) in the cose 
of a bill payable to drawer^s older, the 
then capacity of the drawer to indorse, but 
not the genuinoness or validity of his in¬ 
dorsement ; (c) in the case of a bill payable 
to the order of a third person, the exist¬ 
ence of the payee and bis then capacity to 
indorse, but not the genuineness or validity 
of his indorsement.” See Byles on Bills, 
15th ed., 266-26S. 


» Act XXVI of 1881. 

^ “The defendants,”said Bayley, J., in 
Cooper V. .yff/er [10 B. A C, 471 (1830»], 
“ought not to have accepted the lulls with* 
out knowing whether or not there were 
such persons as the supposed drawers. If 
they chose to accept without making the 
enquiry, I think they must be considered 
as undertaking to pay to the signat ire of 
the person who actually drew the bills.” 

• The lia’diity of drawer and indorser is 
thus stated in s. 55 of the English Act 
“(l)The drnwer of a bill by drawin.: it — 
(a) engages that on due presentment it 
shall be accepted and paid according to its 
tenor, and that if it be dishonoured he 
will compensate the holder or any indorser 
who is compelled to pay it, provided that 
the requisite proceedin^rs on dishonjur lie 
duly taken ; (A) is precluded from denying 
to a bolder in due course the existence of 
the payee and his then capacity to indorse. 
(2) The indorser of a bill by indorsing it— 
(a) engages that on due presentment it 
shall be accepted and paid accordio.: to its 
tenor, And that if it be dishonoured he will 
compensate the holder or a subsequent 
indorser who ia compelled to pay it; pro¬ 
vided that the requisite proceedin.:s on 
dishonour be duly token ; (6) is precluded 
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By section 32, in the absence of a contract to the contrar}', tlie 
maker of a promissory note and the acceptor before maturity of a 
bill of exchange are bound to pay the amount thereof at maturity 
according to the apparent tenor of the note or acceptance respec¬ 
tively, and an acceptor at or after maturity is bound to pay the 
amount thereof to the holder on demand. In default of such 
payment, the maker or acceptor is bound to compensate any jnirty 
to the note or bill for any loss or damage sustained by him and 
caused by such default. 

By section 37, the maker of a promissory note or cheque, the 
drawer of a bill of exchange until acceptance, and the acceptor 
are, in the absence of a contract to the contrary, liable therein as 
principal debtors, and the other parties are liable as sureties. 

By section 88, an acceptor or indorser of a negotiable instru¬ 
ment is bound by his acceptance or indorsement, notwithstanding 
any previous alteration of the instrument. 

By section 120, no acceptor of a bill of exchange for the honour 

of the drawer^ shall, in suit thereon by a holder in due course, be 

permitted to deny the validity of the instrument as originally 
drawn. 

The same rule applies to the maker of a promissory note, and 
the drawer of a bill of exchange, or cheque. 

By section 121, no acceptor of a bill of exchange payable to, or 
to the order of, a specihed person shall, in a suit thereon by a 
holder in due course, be permitted to deny the payee’s capacity, 
at the date of the note or bill to indorse the same. 

The maker of a promissory note is in the same way estopped 
from denying the capacity of the payee to indorse. 

By section 122, no indorser of a negotiable instrument shall, in 
a suit thereon by a subsequent holder, be permitted to deny the 


from denying to a holder in due course the. bill is protested for non-acceptance, and any 
genuineness and regularity in all respects person accents it for honour of 

of the drawer’s sij'nature and all previous the drawer or of any one of the indorsers, 
indorsements ; (c) is precluded from deny- such person is called ‘an acceptorfor hon¬ 
ing to his immediate or subsequent in- ouris. 7 See further, as to acceptance 
dorser that the bill was at the time of his for honour, ss. 108—112; Phillip v. Im 
indorsement a valid and subsisting bill, and Tkurn, L. R., 1 C. P., 463 [1866]; 18 C. B. 
that he had then a good title thereto.” (N. S.), 694 (on demurrer). The biU is 
See Byles on Bills, 15th ed., 174,175. treated as a bill payable to bearer. See 
* “ When acceptance is refused, and the Byles on Bills, 16th ed., 269 -274. 
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signature or capacity to contract of any prior party to the instra 
ment. 


Another class of cases has now to be examined. The giver of a 
blank acceptance, or an indorsement on a blank note filled up for 
a larger sum than he authorised, has been described as issuing a 
letter of credit for au indefinite amount.^ 

In Foster v. Macklnnon^ Byles, J., after observing that a writ¬ 
ten contract may be invalidated on the ground of fraud or mistake 
added :—“These cases apply to deeds, but the principle is equally 
applicable to other written contracts. Nevertheless this principle 
when applied to negotiable instruments, must be and is limited in 
its application. These instruments are not only assignable, but 
they form part of the currency of the country. A qualification of 
the general rule is necessary to protect innocent transferees for 
value. If, therefore, a man write his name across the back of a 
blank bill stamp, and part with it, and the paper is afterwards 
filled up, he is liable as indorser. If he write it across the face of 
the bill, he is liable as acceptor, when the instrument has once 
passed into the hands of an innocent indorsee for value before 
maturity, and liable to the extent of any sum the stamp will 
cover. In these cases, however, the party signing knows what he 
is doing ; the indorser intended to indorse, and the acceptor in¬ 
tended to accept, a bill of exchange to be thereafter filled up, 
leaving the amount, the date, the maturity, and the other parties 
to the bill undetermined.” 

The above rule has been embodied in the Negotiable Instru¬ 
ments Act,^ and has been extended in this country so as to include 


* Rutsdl V. Langstaffe, 2 Douglas, 496 
[1780]. In Wahidunntisa v. Sargadaaa, I. 
L. R., 5 Calc., 39 [1879], Garth, C. J., s.iid: 
** We have already observed in the course 
of the ari^ument, that in the case of n bill of 
exchange, or promissory note, an indorse¬ 
ment made before the instrument is drawn, 
renders the indorser liable for any amount 
warranted by the stamp, which may after¬ 
wards be filled up upon the face of the bill. 
In Ruatell v. Langsic^e, where several pro¬ 
missory notes hod been indorsed by the de¬ 
fendant on blank forms without any amount 
being mentioned, Lord Mansfield says : * No¬ 
thing is so clear as that an endorsement on 


a blank note is a letterof creditfor an inde¬ 
finite sum. It does not lie in the defendant’s 
mouth to say that these endorsements were 
not regular.’ ” See Byles on Bills, 15th ed., 
92, 97, 188, 189, 254. 

•L. R., 4 C. P., 704 (712) [1869]. 

• S. 20 of Act XXVI of 1881 is os fol¬ 
lows:—‘ ‘Where one person signs and delivers 
to another a paper stamped in accordance 
with the law relating to negotiable instru¬ 
ments then in force in British India, and 
either wholly blank or having vrritten there¬ 
on an incomplete negotiable instrument, be 
thereby gives prima facie authority to the 
holder thereof to msJee or complete, as the 
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the case of a blank stamp paper filled up so as to constitute a Waiiithmnossa 
pledge of immoveable property. In the case of v. [’i 

Surgadass^ the defendant 3 ancestor, Mir Haider Ali, delivered to "If‘ f'P"' 

1 » 1 no^ii^cfico or 

ms karpurdaz a blank paper stamped as a bond, duly signed and '' 

^ ^ ‘ J n authority, 

sealed, for the purpose of raising Us. 10,000. The latter, by the 
instructions of Mir Haider’s uncle, who was in the habit of trans¬ 
acting his business, had a mortgage bond drawn up, upon the 
faith and security of which the sum was paid to the karpurdaz. 

The defendant contended that, as Mir Haider’s representative, he 
was not bound by a document, the contents of which were not 
known to Mir Haider, and challenged the bona /ides of the trans¬ 
action. But the Court held that the principle of liussell v. 

Langstaffe^ would apply in the case of an instrument pledging 
immoveable property by way of mortgage for the purpose of se¬ 
curing money borrowed. The above case may be said to rest upon 
estoppel by conduct of culpable negligence proxiinately connected 
with the result occasioned thereby. Or the case may be explained 
as one of agency upon the ground of estoppel by apparent author¬ 
ity, The blank stamp paper could not be regarded as a negoti¬ 
able instrument, but was intended for the purpose of raising a loan. 

In the case of inchoate instruments the relation between the 
original parties is that of principal and agent. There is no ex- 
press representation on the part of the principal, and, as pointed Lppea?^"w" 
out by Mr. Bigelow,^* the principal’s conduct in trusting the agent 
is not the immediate cause of the other party trusting the agent, negotiability. 
Between the two acts may intervene a course of fraudulent con¬ 
duct on the agent’s part. The estoppel here, if it can be so called, 
is implied from the negotiability of the instrument. The section 
assumes that the instrument is delivered incomplete to another, 
presumably for the purpose of putting it into circulation. If the 
agent exceeds his instructions, or effects a fraud, the question be¬ 
comes one of some difficulty. It appears more correct to rest 

case may be, upon it, a negotiable instru- shall recover from the person delivering the 
moot, for any amount specified therein and instrument anything in excessof the amount 
not exceeding the amount covered by the intended by him to bo paid thereunder.” 
stamp. The person 80 signing shaU be liable See s. 20 of the English Act. As to‘holder 
upon such^ instrument, in the capacity in in due course,’ see Act XXVI of 1881, s. 9. 
which he signed the same, to any holder in * I. L. R., 5 Calc., 39 [1879]. 
duo course for such amount; provided that • Bigelow on Estoppel, 5th ed., 457 494 
no porson other than a holder in due course 565^ 
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Upon the ground of negotiability the liability of one who puts his 
name to blank paper.^ 

The question in these cases will be whether the signer delivers 
the incomplete instrument to the agent for negotiation. Where it 
is obtained from him fraudulently, or without his knowledge, or 
for an unlawful consideration, it would seem that no title can 
generally be founded upon the instrument.* 

Ce rtaiu cases which involve questions of negligence and agency 
have now to be considered. 

Ill the case of Young v, Grote,^ a customer of a bank entrusted 
to bis wife signed blank cheques. She caused one to be filled up 
in such a way that a blank space was left before the letters and 
figures denoting the amount, so that her husband’s clerk was thereby 
enabled to insert words and figures representing a larger amount, 
payment of which was made by the bank. The Court of Common 
Pleas held that the bankers having been misled by the fault of the 
drawer of the cheque, the latter must bear the loss, he by want 
of proper caution having so drawn the cheque that an in¬ 
terpolation could be made. The case proceeded upon the 
authority of an extract from Pothier* which makes the inability of 
the drawer to recover depend upon his fault in the mode of draw- 


* Tn ExparU Siran f? C. B. (N. S.), 446 
(1859)], Williams, J., observes: “ In 
tony. M. & W., 494, 504(1841)], 

Aldorson, B.,iQ dcliveriDg the judgmentof 
the Court of .Exchequer, refused to adopt 
the proposition that the previous party to a 
bill is atopptd from setting up the defence 
of fraud against the case of a bom-ji/Ie 
holder for value, and thought it better to 
say that, by the law meK'hant, every person 
having possession of a bill, has. notwith¬ 
standing any fraud on his part, either in ac¬ 
quiring or transfer* ing it, full authority to 
transfer it to a hona-fde holder for value. It 
seems therefore doui>tful whether the cases 
as to the liability of a man whosignsabl ink 
bill or not© or cheque are founded on the 
doctrine of estoppel, or on a ruU of late 
metxhant that an actu.ol authority is thereby 
conferred on the person in whose hands the 
instrument is. It is, however, plain that 
none of the decisions as to the effect of sign¬ 
ing instruments in blank extend beyond the 


case of negotiable instruments, and it seems 
to me that it would bo inconvenient and 
dangerous to apply tho principle of them 
any further.’’ These remarks are concurred 
iu by Channel, B,, in Stcan v. North British 
A ustralasian Co., 7 H. N., 660. 

» -See Act XXVI of 1881, s. 68, as to 
negotiable instruments lost or stolen. 

• 4 IHng., 253 [1827], In Baxendale r. 
Benndi [L. \i. , 3 Q. B. D, at p. 632], Brett, 
L. J., says it is difficult to support this case, 
and that the observations made by the 
House of Lords in BanJt of Ireland v. 
Brand Charities [5 H. L. Ca., 389 (1855)i 
have shaken Young v. Orote, and Coles v. 
Bank of England [10 A. 4 E., 437 (1839)1 
03 authorities. See, however, Halifax 
Uniony. Wheelwright^ L. R., 10 Ex., 183 
[1875]; Rolarts v. Ttseker^ 16 Q. B., 660 
[1851]. 

* Traits du Contrat du Change, p. 1, o« 
4, s. 99. 
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ing the cheqae,^ and is consistent with the rule that negligence in Cho<nnj enro- 
ordor to produce an estoppel must be in the transaction itsolt’.^ druvMi. 

Ingham v. Pr/»iro5*>,® which has since been doubted, was deciil- Bill ineffcctu- 
ed upon the authority of the case last cited. The defendant accoi.ted 
a bill of exchange and gave it to M, wdio put his name to it as 
drawer, for the purpose of getting it discounted. M, being unable 
to effect this, returned the bill to the defendant, who, with the in¬ 
tention of cancellation, tore the bill in half and throw it into the 
street. M picked up the bill, saying to the plaintiff tliat it was 
better not to throw it down in the street, and afterwards put it into 
circulation. The bill being indorsed to the plaintiff, in an action 
by him upon the bill, the Court of Common Pleas was of opinion 
that the appearance of the bill when it reached the plaintiffs 
hands was as consistent with the hypothesis that it had been torn 
in two, for the purpose of safer transmission by post as with the 
hypothesis of its having been torn for cancellation, and that, upon 
the principle of Young v. Grote^ the dt*fendant, by abstaining 
from effectual cancellation, had led the plaintiff to become a hoyia 
fide holder for value. 

In the case of Amohl v. The Cheque Bank\^ the plaintiffs, Where fraud 
who were merchants at New York, purchased of Stewart and Co., bo 

a New York firm, a draft drawn by the latter firm on a London on 

Bank payable on demaml to the order of the plaintiffs, who, desir- princilmi;’^ 
ing to make a payment to Williams and Co., their Bradford 
correspondents, specially indorsed the draft to them and inclosed it 
in a letter addressed to them. The letter was stolen by a clerk of Arnold .. The 
the plaintiffs who forged Williams and Co.’s indorsement, and by Bank 

the agency of a confederate caused the defendant bank to present 

the draft and obtain payment, the money being at once drawn out 
by the confederate. The plaintiffs having sued the defendant bank 
for money had and received, the question arose whether evidence 
was admissible to shew that the plaintiffs had acted negligently in 
not sending a letter of advice to Williams and Co. in addition to 
the letter containing tlie draft. Upon a rule for a new trial it was 

* Soa Arnold v. 0/i^ue Bank, L. R., 1 yorth British Australasian Co., 2 H. & C. 

C.P.D., 687, Coloridgo,, C.J.; 0 / 181 [1864], 

Ireland v. Evans’ Charities, 5 H. L. Ca., • 7 C. B. (N. S.), 82 [18591 
38V«- Parko, B.. at p. 410. ♦ L. R , 1 C. P. D. 578 (1876). 

• Soo per lllackburn, J., in Smin v. 
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held that the property in the bill remained in the plaintiffs, that 
the defendants had received the money to their use, that there was no 
evidence of neglhience which could operate by way of estoppel— 
the posting of the letter being very remotely connected with the 
receipt of the draft by the defendants—and that the evidence 
tendered was inadmissible, the supposed duty to send a separate 
letter of advice being collateral to the indorsing and forwarding 
of the draft, and the failure of that duty being in no sense the 
proximate cause of the larceny and forgery which had taken 
place.^ 

In Baxendale v. Bennett'^ a blank acceptance had been given by 
the defendant to one Holmes, who, having no occasion to use it, 
returned it to the defendant who placed it in an unlocked drawer, 
to which various persons had access, and from which the bill was 
stolen. The plaintiff became the bond fide holder for value without 
notice of fraud. Lopes, J., held, upon the authority of Young v. 
Grote and Ingham v. Pnmrnse, that the defendant had facilitated 
the theft by his own negligence. The learned Judges of the Appeal 
Court held that the defendant was not liable, but upon different 
grounds. Bramwell, L. J., was of opinion that there could be no 


* lyord Coleridge, C. J., in delivering the 
judgment of the Court refers to the previous 
cases. “ Reliance was placed hy the defend¬ 
ants in the case of Young v. Orott [4 Bing., 
253]. That case no doubt must be consider¬ 
ed as well decided; but various opinions have 
been expressed as to the real ground of the 
decision. In the judgment of Parke, B., in 
Roharts v. Tucker [16 Q. B., 560], it was put 
on the ground thatacustomerhad, by sign¬ 
ing a cheque, given authority to any one in 
whose hands it was, to fill it up in blank in 
whatever way the blank permitted. But we 
have only to look at tho case itself to see 
that it really proceeded on the authority 
of the extract from Pothier cited in the 
judgment of Best, C, J. ... The rule which 
is expressed by Ashurst, J., in Lickbarrov 
r. Mason [2 T. R., 70 (1787)1 was. though 
not expressly referred to, observed and 
acted on in Young v. Grote ; and it has re¬ 
ceived illustration and explanation in 
subsequent cases on the subject which show 
that the words * enabling a person to occa- 
don the loss’ must be understood to mean 
by some act, conduct, or default In the very 


transaction in qxiestion. See Freeman 
Cooke.” [Then after referring to the rule as 
to negligence laid down by Blackburn, J.» 
in Su-an v. Xorth British Australasian Co, 

(2 H. is e., 181) the Chief Justice con¬ 
tinued]: Young v. Grote when correctly 

understood is in entire accordance with the 
rule thus expressed. So in Ingham v. Prim- 
row [7 C. B. (N. S.), 821 also cited to us, in 
which the negligence was in the destruction 
of a draft afterwards put together and 
fraudulently presented; while in the case of 
Bank of Ireland v. Brand Charities [5 H. L* 
Ca., 3891 it was expressly held both that 
the negligence in order to operate as estop¬ 
pel must be negligence ‘ in or immediately 
connected with the transfer itself,’ and 
further that it must also be the proximate 
cause of the loss.’ We may also refer to the 
judgment of Williams, J.,. in Ex parte 
S>tan [7 C. B. (N. S.), 400] as showing the 
dUtinction between Touny v. Oro(€ M 
those coses in which tho neglectj tf 
was collateral to the transaction*’* 

• L. R, 3 Q. Be D.> 325 [1878]. 
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estoppel, the acceptor not having voluntarily parted with the bill, 
which had been got from him by the commission of a crime, distin¬ 
guishing the above cases upon that ground, and held, further, that 
bis negligence was not the proximate or effective cause of the fraud. 
Brett, L. J,, in addition to these grounds, considered that the 
defendant had never issued the bill intending it to be used, or 
authorised any one to fill in the drawer’s name.^ 

In Scholfield v. Earl of Londeshoroiujh^^ where all the cases are 
reviewed, it was held that the mere fact that the document bears a 
higher stamp than it need have done does not estop the acceptor 
from setting up the subsequent forgery, where there is no negligence 
on the part of the acceptor. It is pointed out by Charles, J., that a 
person who signs a negotiable instrument wdth the intention that it 
shall be delivered to a series of holders does incur a liability to those 
who take the note, bill, or cheque, not to be guilty of negligence 
with reference to the form of the instrument. If he signs it in blank 
he is responsible for any amount the stamps will cover. If he signs 
it negligently in suck a shape as to render alteration a likely result 
he is responsible on the altered instrument. In the case now cited 
the defendant accepted a bill for £500 on paper bearing a stamp 
sufficient to cover £1,000. The instrument was, however, complete 
in form, and the learned Judge held that it was not euoiio-h that 
the defendant accepted the bill in a form facilitating forgery and 
that no negligence was proved. 

In this connection must be noticed the provisions of section 58 Act 
of the Negotiable Instruments Act,® which apparently does not 


• Brett, L. Jexpresses the liability of 
a person who accepts a bill in blank in these 
terms : “ He gives an apparent authority to 
the person to whom be issues it to fill it up 
to the amount that the stamp will cover ; 
he does not strictly authorise him, but 
enables him to fill it up to a greater amount 
than was intended. Whero a man has signed 
a blank acceptanco, and has issued it, and 
has authorised the holder to fill it up, he is 
liable on the bill, whatever the amount may 
be, though he has given secret instructions 
to the holder as to the amount for which he 
shall fill it up ; he has enabled his agent to 
deceive an innocent party, and be is liable. 
Sometimes it Is said that the aoceptor of 

C, B 


such a bill is liable because bills of exchango 
are negotiable instruments, current in like 
manner as if they were gold or bank notes j 
but whether tho acceptor of a blank bill is 
liable on it depends upon his having issued 
the acceptance intending it to bo used. No 
case has been decided where the acceptor 
has been held liable if tho instrument has 
not been delivered by the acceptor to 
another person.” 

» L. R., ’94, 2 Q. B., 660. 

* “When a negotiable instrument has been 
lost or has been obtained from any maker, 
acceptor, or holder thereof by means of an 
offence or fraud, or for unlawful consideru- 
tioD, no possessor or indorsee who claims 

12 


XXV E 
s. 56. 
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relate to inclioute instruments. The estoppel there contemplated 
must, however, be limited to the case of a holder in due course, or 
one occupying that position. The section in terms only applies 
OasGs of agen- instritments lost, or obtained by means of a fraud. "Where, 

therefore, the holder of a negotiable security entrusts it to his 
broker or agent for the purpose of dealing with it in a certain way, 
and the agent puts the security into circulation, the holder will be 
precluded, as against one who takes it from the agent in good 


Goodwin w 

Kobart»[iy76]* 


faith as a negotiable security, from denying it to be such. 

The general rule is within the principle of the decision in Good- 
win V. Roharts^ in the House of Lords, and may be stated shortly 


in the words of the judgment in Ramhall v. The Metropolitan 


Bank, “ If a party possessed of a security purporting on the face 
of it to bo transferable by delivery, chooses to leave such security 


General Rule, in the hauds of a third party, and the latter makes it over to a 

yidt* holder for value, the true owner must bo taken to have 


brought about his own loss, and cannot recover it back.^ 

Thus in Rumhall v. The Metropolitan Bank^ the plaintiff deposit¬ 
ed certain scrip certificates with his stock-broker to pay the 
remaining instalments as they fell due, and to hold them as the 
plaintiff should direct. The stock-broker fraudulently deposited 


the certificates with the defendants as security for money due from 
him to them. The defendants were not aware of any fraud, and 
the certificates tliomselves stated that on the payment of the instal- 


tbrough tho person who fouml or so obtain¬ 
ed the instrument, is entitled to receive the 
amount duo tbercon from such maker, 
acceptor, or holder, or from any party prior 
to such holder, unless such possessor or in¬ 
dorsee is, or some person through whom ho 
claims was, a holder thereof in duo course.” 

* Where Lord Cairns observes: “Tho 
scrip itself would bo a representation to 
any ono taking it —a representation which 
the appellant must bo taken to have made, 
or to hare been a party to—that if the scrip 
wore taken in good faith, and for value, the 
])erson taking it would stand to al! intents 
and purposes in tho place of the previous 
holder. Let it bo assumed, for tho mo¬ 
ment, that the instrument was not negotia¬ 
ble, that no right of action was transferred 
by tho delivery, and that no legal claims 
could bo made by tho taker in his own name 


against tho foreign Government, still tho 
appellant is in the position of a person who 
has made a ropresentation, on tho face of 
his scrip, that it would pass with a 
title to any ono, on his taking it in good 
fiuth and for value, and who has put it in the 
power of his agent to band over tho scrip 
with this representation to those who are 
induced to alter their position on the fai*^ 
of the representation so made. My Lords, 
I am of opinion that on doctrines well estab¬ 
lished, of which Pi<tard v. Sears [6 Ad. & 
E., 474] may b© taken to be an oxampl®. 
the appellant cannot bo allowed to defeat 
tho title which the respondents have thus 
acquired.” L. R., 1 Ap. Ca., 490 [1876]- 
Seo also jkt liord Hathorlo^^ 493 ♦ 

SelborDo« 497, to tho samo effect. 

* L. R.. 2 Q. B. D.. 194 (197) [1877]. 

• L. R., 2Q. B. D., 1M[1877]. 
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ments the bearer would be entitled to be registered as the holder 
of certain shares in the Anglo-Egyptiau Banking Company. The 
Court held that the case came within the principle of estoppel 
stated in the judgment of Lord Cairns in Goodwtn v. Hobarts^^ 
and also within the principle of the decision in that case as decided 
in the Exchequer Chamber^ with regard to the usage of the mone¬ 
tary world in respect of such certificates. 

But where share certificates were issued to the registered share- Not rogniariy 
holders with a blank form of transfer at the back accompanied by 
a blank form of pow*er-of-attorney to enable a transferor to execute 
a surrender and cancellation of the certificate in favour of the 
transferee who, on desiring to have his name registered, would 
insert his name in the blank transfer and deposit the certificate 
with the Company for registration, and the agents of the transferee 
without his knowledge filled in his name and address in the forms 


and obtained money from a Bank upon the security of the share 
ceitificates, which were allowed to remain in their possession as 
brokers ; it was held that only an inchoate title had passed to tho 
Bank, and that tho defendant was not effected by any estoppel. 

“The certificates,” said Chitty, J., “contemplate transfer by get¬ 
ting in the name of the transferee and by registration in the books 
of the Company. . . . There is on the face of them an encrao-e- 
ment that the shares thereby represented are transferable only 
on the surrender and cancellation of tho certificate. . . . Estop- No estoppel 

pels cannot be manufactured arbitrarily ; and no estoppel can be inconsiston? 
raised on a document inconsistent with the terms of the document ^ 
itself.”^ mont. 


The question of estoppel was much considered in the case of Genuioo 
Bank of England v. Vagliano Brothers'^ in all the Courts, though forgod^Sif, 
the decision in part is as to the effect of a section in the Bills ofSh'is'’'^ 
Exchange Act of 1882.^ Tho plaintiff, who traded under the name 

x*TT T T> T ^ obtoiDod by 

ot Vagliano Brothers, sued the Bank for a declaration that the Bank 

sorrant. 


» L. R., l,Ap. Cas., 476 (490) [1876]. 

• L. R., 10 Ex., 337[1875J. 

• Colonial Banhv. HtpwoHh, L. R., 36 
Ch. D., 36 (53) [1887]. 

• L. R., Ap. Cas., ’91, 107 [in tho Hoxiso 
of Lords], reported in L. R., 23 Q. B. D., 
243, in the Court of Appeal, and in L. R., 


22 Q. B. D., 103, before Charles, J,, sub 
nom V^uffliano Bi othtrs y. ThtBatik of Eng¬ 
land, 

» 45 & 46 Viet., c. Gl, s. 7, s, 3; 
“ Whore tho payee is a fictitious or non- 
existing person, the bill muy be treated os 
payable to bearer.” 
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were not entitled to debit him with the amount of certain forged 
bills of exchange accepted in good faith by him. It appeared that 
one Vucina, a foreign correspondent of the plaintiff, was in the 
habit of drawing upon him, and sometimes made the bills payable 
to the order of C. Vetridi and Co. of Constantinople. One Glyka, 
the correspondence clerk of the plaintiff, forged the signature of 
Vncina to bills, purporting to be drawn by Vucina on the plaintiff 
to the order of C. Petridi and Co. Glyka then placed among the 
plaintiff’s correspondence counterfeit letters of advice relating to 
the forged bills, and by this means procured the genuine accept¬ 
ances of the plaintiff. Glyka then forged upon the bills endorse¬ 
ments purporting to be those of C. Petridi and Co., the payees, 
who were an existing firm in close business relations with the 
plaintiff, and was paid across the Bank’s counter the amounts for 
which the bills were drawn. 

It was held by the Court of Appeal, affirming the decision of 
Charles, J., that the plaintiff had not been guilty of negligence 
immediately connected with the transaction, so as to disentitle him 
to recover the amount of the forged bills with which the Bank 
proposed to debit him, and that the section of the Act afforded no 
protection to the defendant Bank, as C. Petridi and Co., being an 
existing firm, could not be said to be “fictitious or non-existing 
persons.” 

The House of Lords were divided in opinion, but the majority 
reversed the decision of the Court of Appeal, five members of the 
House^ being of opinion that C. Petridi and Co. were fictitious 
payees within the meaning of the section. Four members of the 
Court^ based their opinion in whole or in part upon the conduct 
of the parties, and the two dissentient members^ were in favour 
of the plaintiff on both the above grounds. 

Estoppel limit. If one without enquiry takes from another an instrument signed 
bona^edehoid- blank by a third person, and fills up the blanks, he cannot 

even in the case of a negotiable instrument, claim to be a purcha¬ 
ser for value without notice, so as to place himself in any better 
position than the person through whom he claims. In France v. 

* Lord Halsbury, L. C., and the Lords borne and the Lords Watson and Mac* 
Watson, HerschelliUacnaghten and Morris, nogbton. 

* Lord Halsbury, L. C., the Earl of Sel> * Lord Bromwell A Lord Field. 
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Clarky^ the plaintifiP deposited share certificates with a person 
named Clark as security for £150, handing him a signed transfer 
with the name of the transferee, the consideration, and the date 
left in blank. Clark deposited the certificates and the blank 
transfer with the defendant Q as security for £250, who subse¬ 
quently filled in his own name as transferee and sent the transfer 
to the Company for registration. The plaintiff sued Clark’s ad¬ 
ministratrix and Q (offering to pay the latter the amount due by 
himselt to Clark) for an account, and to have the shares re-trans¬ 
ferred. The Court of Appeal held affirming the decision of 
Fry, J.,* thatQ had no claim against the plaintiff except for what 
was due by the plaintiff to Clark. The Karl of Selborne, L. C., 
after referring to Hogarth v. Latham^ Hatch v. Searles,^ and 
Tagler v. Great Indian Peninsular Col observed : “ He cannot, 
by his own subsequent act, alter the legal character, or enlarge 
in his own favour the legal or equitable operation of the instru¬ 
ment ; and further held that the absence of any proof that 
such transfers were by mercantile usage negotiable rendered it 
unnecessary to consider whether such usage, if proved, would have 
brought the case within the authority of Goodwin v. Roharts.^ 

But, where a person takes documents of value, whether negoti¬ 
able or not, from a broker or agent whom he knows to possess 

only a restricted authority, he must enquire as to the limits of that 
authority. 


In Sheffield v. The London Joint Stock Bankff the plaintiff, Lord A person tak- 
Sheffield, gave one Easton anthority to borrow £26,000 upon the 
security of certain stock and bonds. These bonds, with the stock HmiSarnbr 
certificates and the transfers of the stocks executed by Lord Shef-Inquiry'"* 
field, were deposited by Easton with one Mozley, who lent Easton 
the sum required. Mozley. as security for large loan accounts 


» L. R., 26 Ch. D., 257 [1884]. 

• L. R., 22 Ch. D., 830. 

. • U R., 3Q. B. D., 643 [1878], 
well, B., at p. 647. 

• 2 Sm. & Qiff., 147 [18541 Stuart, V. 

C-, at p. 162 . 

• 4 DeG. & J., 669 [1869], per Tumor, 
L. J., atp. 574. 

« L. R., 10 Ex., 76, 837; L. R., 1 Ap. 
Cm.. 476 [1876]. 

» L. R., 34 Ch. D., 95 (C. A.); S. C., L, 


R., 13 Ap. Cas., 333 [1888], See also Sim- 
mont y. London Joint Sioci bank, L. R. ’91 

1 Ch., 270 [1890], a similar case, and the 
dehnition of ‘ negotiable securities,’ at p, 
294; reversed in the House of Lord, ’92 
A. C., 201, where it is stated that the 
decision in Sht£Uld v. The London Joint 
Stock Bank turned entirely upon the spe¬ 
cial facts of that case. See also Betuinck 
y. London Joint Stock Bank, L. R ’og 

2 Ch., 120. 
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■which he had with the defendant Banks deposited with them some 
of the stocks, transfers, and bonds, together with other stocks 
belonging to his customers, the transfers of the stock being filled 
up with the names of officials or nominees of the Banks. Mozley 
eventually became bankrupt, and the Banks sold some of the 
securities to repay themselves for the debt due to them by Mozley* 
The action was brought by Lord Sheffield and Easton, claiming 
that they were entitled to redeem the securities on paying what 
was due to Mozley’s trustee in liquidation, for redemption of the 
unsold securities, and damages. The Court of Appeal held that 
the Banks were in the position of purchasers for value without 
notice, having the legal title to the securities, and believing that 
Mozley had authority to deal with them as his own. The House 
of Lords reversed the decision of the Court of Appeal, being of 
opinion that the Banks either actually knew or had reason to 
believe that the securities did or might belong, not to Mozley but to 
his customers, that they were bound to enquire into the extent 
of Mozley’s authority, and that the plaintiffs were entitled to 
succeed whether the securities were negotiable or not. 

The principle would seem to be that in order to raise an estoppel 
against Lord Sheffield, it was necessary to show that he so acted 
as to lead the Banks to believe that they were acquiring a good 
title, Mozley being known to possess only a limited authority. 

This principle was applied in The Colonial Bank v. Cadu^^ 
where the English executors of an English holder of shares in an 
American Kailway gave them to their brokers in London and 
signed blank transfers with a power-of-attorney indorsed on the 
share certificate in order to enable the brokers to register the 
shares and draw the dividends. The brokers fraudulently deposit¬ 
ed the shares with the defendant Bank as security for advances to 
themselves, and became bankrupt. By New York law the regis¬ 
tered owner of shares delivering signed transfers would be estop¬ 
ped from establishing his title, but the transfers would require to h® 
authenticated, and this was also the practice of the London Stock 
Exchange. The House of Lords held, affirming the decision of the 
Court of Appeal, that the conduct of the executors in delivering 

* L. R., 15 Ap. Cas., 267 [IS90]; L. R,, stated hy Lord Herschell: L. R.» Ap* 
38 Ch* I>., 388 C. A). tho rulo as Cas», pp* 283, 288« 
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tho transfors was consistent with the Intention cither to sell or to 
pledge tho shares, or to have themselves registered as the owners, 
and that tho Bank ought to have enquired into tho broker’s au¬ 
thority ; tho plaintiffs, therefore, wore not making a claim in¬ 
consistent with anything they had said or done. 

In conclusion a few other cases require to be mentioned_ 

Whore one has admitted a forged signature to a bill of exchange Adoption of 
or note to bo his own, and has thereby altered tho condition of the 
holder to whom the declaration or admission has been made, he is 
estopped from denying his signature upon an issue joined in an 
action upon tho instrument.^ And a person who knows that 
another is relying upon his forged signature to a bill will not bo 
permitted to lie by and not divulge the fact until the position of 
the other has been altered for tho worse.* Tho question whether a 
forged bill has or has not been adopted by the person whose sin-na¬ 
ture is forged is one of fact, but tho adoption of a bill may be a 
matter of legal inference from ascertained facts.® 

In j^facken^ie v. British Linen Co.,* one Fraser forged tho names There mupt i>e 
of A and B as drawer and indorser to the Company, who discount- 
ed tho bill for Fraser who signed it as acceptor. The bill was dis- 
honoured, notice being sent to A and B on a Saturday. They did 
not communicate with tho Bank, and on the following Monday 
Fraser brought to tho Bank a blank bill with A’s and B’s names 
forged as drawer and indorser. The defendants agreed to accept 
tho bill in renewal of tho previous one. The second bill was dis¬ 
honoured, and notice was given to A and B three days before due 
date, and again upon dishonour. The Bank were informed of the 
forgeries a fortnight after tho first notice, and A and B declined 
to pay the amount of tho bill. A stated that Fraser had admitted 
to him that he had forged his name on tho first bill, but assured 
him that the bill had been taken up by cash, so he did not think it 
necessary to inform tho Bank. He denied any knowledge of the 
second bill until he received the Bank’s notices. The Company 
charged A to make payment of the second bill on tho ground that 
it was drawn and indorsed and presented to tho Bank with his 


• Brooh V. Hook, L. R., 6 Exch., 89 (99) 
[1871]; Askpilel V. Bryan, 3 B. & S., 474 
(492) [18(53], 


* Marl-tnzit v. Briiink Linen Co., L. R., 
6 Ap. Cas., 109 [1881]. 

» Ih. 

■* L. R.,6Ap. Ca.H., 82 [1881]. 
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knowlocli^e and antboritv, and that he had by his conduct misled 
the Bank into believing that his signature was genuine, and had 
assumed the responsibility attached to the drawing and indorse¬ 
ment. The House of Lords, reversing the decision of the Court 
of Session, held that the circumstances of the case raised no 
estoppel against A, that A's mere silence for a fortnight from 
the time when he first knew of the forgery (during which time 
the position of the Bank was in no way altered for the worse) 
could not be held as an admission or adoption of liability, and 
that the case fell outside the definition of Parke, B., in Freeman 
V. Cooke} 


No presump. The payment by a party of one bill which purports to bear his 

tion of author- f 

ity as to other acceptance does not (in the absence of a course of business, or oi 

^ t W 1*63 

any evidence of authority or of a ratification or representation on 
his part), afford any presumption that all subsequent bills bearing 
the same sort of acceptance were authorised by him. 

In Morris v. Bethell^ the defendant was sued upon a bill of ex¬ 
change which bore his signature as acceptor. He pleaded that 
the acceptance was not his signature, nor was it written with his 
authority or adopted by him, and the jury so found. The plaintiff, 
however, relied upon the fact that the defendant had paid another 
bill (of which the plaintiff was the holder) upon which the defend¬ 
ant's name was written as acceptor without his authority. “ There 
was no evidence,” said Bovill, C. J., “ that the defendant ever 
knew that the plaintiff was the holder of the former bill. If 
were made to appear that there has been a regular course ot mer¬ 
cantile business, in which bills have been accepted by a clerk or 
agent whose signature has been acted upon as the signature of his 
principal, there would be evidence and almost conclusive evidence 
against the latter that the acceptance was written by his authority. 
That was the case of Barber v. Gingell} ... If the defendant had 
by his conduct led the plaintiff to suppose that the acceptance 
was his genuine signature or was authorised by him, he might he 
estopped from disputing it ; otherwise not.” 


* 2 Exch., 654 ; L. R., 6 Ap. Cas., 87, n. however, Morri* v. Bah€H, L. R., 6 C. P., 
See Barber v. GingtU, 3 Esp., 60 [18'>0], 47 [1869]. 

•where the defendant was held to have • L. R., 5 C. P., 47 (50) [1869]. 
adopted the acceptance by payment of *3 Esp., 60 [1800]. 
other forged bills of the same party. See, 
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Ift Bisheii Chand v. Rajendro Kishore Sinifh,^ the honCi fide holder A mnn may 
for value of a forged hundi to whom, after dishonour, it liad been of‘1! 

transferred by indorsement by the payees who knew at the time of"''" 
indorsement that the hnndi was forged, sued the payees on the 
hundi to recover the amount ho had paid them for it. The jniyees 

were held estopped from setting up the forgery so as to defeat the 
suit. 


T'Ae Fine Avt Society v. The Ijnion Bank of London^ the Offico 
plaintiffs intrusted to their Secretary, for the purpose of payment 
into their account with the defendant’s Bank, certain Post Office 
ordets. The Secretary paid them into an account which he kept 
without his employer’s knowledge in the same Bank, and the Bank 
collected the proceeds of the orders and handed them to him. It 
was contended for the defendants that the orders in the hands of a 
banker became quasi negotiable instruments by virtue of a Post 
Office Regulation, which provided that the orders, when stamped 
with the name of a banker, became payable without the signature 
of the payee, so that the defendants obtained an independent title 
to them upon the authority of Goodwin v. Roharts but the Court 
of Appeal held that the regulation merely operated to substitute 
the signature of the banker for that of the payee, and did not confer 
upon the instruments in the hands of bankers the character of 
instruments transferable by delivery to bearer, and that the plain¬ 
tiffs had not been guilty of any negligence. 

It may here be observed that where, in any particular trade. Mercantile 

warrants are issued warranting wharHngers and others to deliver d “umTntf 

particular goods, such warrants may become negotiable and be 

dealt with as securities. So in Merchant Banking Co. v. Phoenix 

Bessemer Co.* the holders for value of certain iron warrants were 

held, by the usage of the iron trade, to be entitled to the goods 

free from any vendor’s lien. “ If,” said the Master of the Rolls, 

“ you give a person a document intending he shall use it in that 

particular way by obtaining money upon it, you cannot afterwards 

be allowed to say, as against persons from whom he has obtained 

money, that the person is not to have the benefit thereof.”* In RaOway « 

_____ ceipt. 

* L. R., 10 Ex,, 76, 337 i L. R,, 1 Ap. 

Cae., 476. 

L. R., 5 Ch. D., 205 (217) [1877]. 


> I. L. R., 6 All. 802 [1883). 

» L. R., 17 Q. B. D., 706 [1886]. 
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Bombay it has recently been held that a railway receipt is not a 
document of title within the meaning of section 103 of the Con¬ 
tract Act.^ 

The judgments in Chamherlain v. Young^ would seem to shew 
that where an instrument is issued and taken as a negotiable instru- 
ment, the Courts will not allow the parties thereto to escape from 
their liabilities merely on account of small irregularities in the form 
of the instrument.^ 


* The (treat Itidlon, Pe/iinxaiar Raihratf * L. R., *93, 2 Q. B., 206. 

Co. V. Ilaiinuaul't.i, I. L. R., 14 Bom., 57 * Seo the chapter on Ncjjotwblo Sccuri- 

[1880]. As to Railway Bonils payable to ties for Money in Chalmers on Bills, 4th ckI., 

bearer, see VeniihlK* v. Duruiy Drolher-i ti: 312—327. 

Co., L. R., ’92, 3 Ch., 527. 


CHAPTER IX. 

Estoppel in connection with Companies. 

Estoppel by conduct—No estoppel whore contract foreign to purposes of incorporation— 

Contracts ultra vires illustrated—Agency—Part-porformnneo—Estoppel in connec¬ 
tion with Companies classified—(a) As to mombership and retirement—(i) As to tho 
register—(c) As to tho issuing of certificates of shares—(rf) As to debentures irregu¬ 
larly issued—(e) Issue of paid-up shares—(/) Negligence on the part of members of 
a Company—(y) Eflfect of Company’s seal-Estoppel by nogligouco—Effect of agree¬ 
ments not under seal—Part-performance—Ratification—Matters necessary for ordi¬ 
nary business. 

The principle of estoppel by conduct applies to Corporations as Estoppel by 
well as to individuals. A Corporation is bound as much as an 
individual by the wrongful acts of its servants, and the result of 
misrepresentations by an agent is the same in the case of a Corpo¬ 
ration as in the case of an individual.' 

But a distinction must first be drawn as to whether the matter No estoppel 
in suit is within the scope of the general powers of the Corporation S‘''fore‘ign‘'^S 
or ultra vires of those powers. Companies may be bound by con- 
tracts entered into on their behalf for purposes which have been 
treated as within the objects of their Acts, or by a continued course 
of dealing in relation to their shares, but contracts foreign to the 
purposes for which a Company has been established will not bind 
it.2 Such contracts are prohibited by implication, since they 
would result in an application of the funds for a purpose uncon¬ 
nected with the purpose of incorporation.® 


* Eastern Counties Railwai/ Co. v. ITawkes, 
6 H. L. Cas., 331 (376) [1855]; Ilouldsicorfk 
V. City of Qlasgoio Bank, L. R., 5 Ap. Cas., 
317 (331) [1880]. A person may by estop¬ 
pel become a Director of a Company. See 
The York Ti'amipay Co. v. WiUoies, L. R., 
8 Q. B. D,, 685 [1882]; In re British and 
Anuiiean Telegraph Co., L. E., 14 Eq., 316 
[1872] ; In re Great Oceanic Telegraph Co,, 
L. R., 13 Eq., 30 [1871]. Tho right of a 
Corporation to suo for a wrong is in general 


tho same as that of a natural person. Sec 
South Ileiton, Co. v. North-Eastern Nea^ 
Association, L. K., ’94,1 Q. B., 133. 

* Eastern Counties Railicay Co.y.IIaickes, 
6 H. L. Cas., 331 (381). 

• Afngor of Nonnch v. Norfolk Raiiieag 
Co., 4 El. & Bl., 397 (413) [1855]. See 
AUorneg-Oeneral v. Great Northern Railvag 
Co., 1 Dr. & Sm., 154 (159. 160) [1860], 
whero tho reason is woU stated. 
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In re the Companies Acts^ Ex parte Watson^ illustrates the above 
priuciple. There one Watson had advanced money to a Building 
Society upon the security of the promissory notes of the Directors. 
The Society as then constituted had no borrowing powers, but 
subsequently acquired borrowing powers, when the representative 
of Watson received from the Directors a deposit note under the seal 
of the Society for the amount due, stating the sum to have been 
lent on the date of the deposit note. In a claim by the representa¬ 
tive to rank against the assets of the Society, the Court held that 
there was no estoppel against the Society to dispute the validity of 
the deposit note, it being well established that a corporate body 
cannot be estopped by deed or otherwise from shewing that it had 
no power to do that which it purports to have done and that the 
deposit note had been given in discharge of an invalid debt. It 
made no difference that the parties acted in perfect good faith. 
“ They are bound by the law, though they did not understand it.’* 
And persons dealing with a Corporation having limited powers of 
borrowing are put upon enquiry whether that limit is being 
exceeded.® 


In Blackburn and District Benejit Building Society v. Curdiffe, 
Brooks ^ Co.,* it was held that Directors by assenting to entries in 
a banker’s pass-book which, as between individuals sui juris, would 
have established the payment of the sums borrowed, could not 
bind a Society which had borrowed money, and that the acts of the 
Directors were not to be considered the acts of the Society. 

No ©atoppei Xho rule may be stated in another form, namely, that there 
of Parliament, can be no estoppel in the face of an Act of Parliament.® The cases 

of mu V. Manchester and Salford Waterworks Co.® and Horton v. 
Westminster Improvement Commissioners^ were oases of estoppel 
by deed, the defendants being held estopped by their own solemn 
acts from denying that certain sums were lent them by the plaintiff* 
It seems, however, to be clear that they might have opened the 

» L. R., 21 Q. B. D., 301 [1888]. See ♦ I. L. B., 22 Ch. D., 61 (70) [1882]. 

BriXish MtUwd Banking Co, v. Charmeood » See AirjWjcoie, L. R., 14 Ch. 

Forest RaUxcay Co., L. R., 18 Q. B. D., 714 per Bacon, V. C.: FairtUle ▼. Oilbert, «pr»J 
[1887]. and as to pnblic matters, see 

• See FaiHUU v. Oilbert, 2 T. B., 169 Bishop 0/ JRocAaier, L. R., 6 C. P. D.. 

ti787]. (203) [1880). 

• See Chapteo t. Brunsvick BtiUding So~ * 2 B. & Ad., 644 [1831]. 

Cietg, L, R., 6 Q. B. D., 696 [1881]. » 7 Exch., 780 [1852]. 
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estoppel by shewing that the bonds w-ere inconsistent with the 
statutes under which they professed to act.' 

If the undertaking is within the general scope of the powers Agency, 
of the Corporation the question is generally one of agency, and 
the rule of estoppel by conduct may apply. If the other contract¬ 
ing party had no notice of irregular acting on the part of the Cor¬ 
poration, the defence of irregularities and the omission of require¬ 
ments is not open to the Corporation. The case is sometimes 
strengthened by some representation on the part of the Company 
to the effect that the contract conforms to the requirements of 
law.» The doctrine of part-performance applies where a Corpora- Part-perform 
tion has allowed a party with whom it is dealing to perform his 
share of an agreement, and by the acts of its servants has per¬ 
mitted the agreement to pass from the executory stage to that of a 
complete or executed contract. Where there has been pari> 
performance on the one side or ratification on the other, and a 
Corporation, having taken the benefit of an agreement, seeks to re¬ 
pudiate it on the ground of irregularity, such attempted re¬ 
pudiation amounts to a fraud, which a Court of Equity will not 
suffer to prevail,® 

The Indian cases afford little assistance, but the Indian Com- Estoppels io 

panies Act (VI of 1882)* reproduces the English Acts,® and the with 

same estoppels may arise. These may be briefly noticed under 
the following heads :— ^ 

(a) As to membership and retirement. 

i. A person may by estoppel become a member of a Company, Membership, 
although the conditions precedent to his being made a member 
have not been formally observed, where he has acted as a share¬ 
holder, and the Company by their acts have treated him as such. 

11 . Similarly, a person who has not formally retired from Retirement 
membership may by estoppel cease to be a member where the 


• See per Baron Parke, 2 B. & Ad., 553 

• Bigelow on Estoppel, 6th ed., 461—470. 

• See Melhoumt Banking Corporation v. 
Brougham, L. R., 4 Ap. Cas., 166 (169) 
[1878]. See Magor of Kiddermimter v. 
Hardwick, L. R., 9 Ex., 13 (18) [1878]; 
Eocluiattical Commitsionert v, Aferra/, L. 
R., 4 Ex., 162 [1860]; Wood r. 2 B. 


& P. (N. R.), 247 [1806] ; FUhmangtri 
Company v. BoUrtton, 5 M. 4 Or., 131 
[1843] ; Copptr Miners of England v 
Fox, 16 Q. B., 229 ; 20 L. J. (Q. B.), 174 
[1851], as to part-performance and ratiO- 
cation. 

* RepeaUng Act X of 1886, 

• 25 & 26 Viet., 89; 30 & 31 Viet., 

0 .131; 40 & 41 Viet., c. 26. 
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siouB. 


Dofinition of 
“ member.” 


Between in* 
dividuals and 
Companies. 


Company have ceased to recognise him as a member, and where 
by his conduct he has evinced an intention to retire. 

In the above instances the general rules as to estoppel by 
conduct will apply against either the Company or the shareholder, 
the Company being precluded from denying that he is a member, 
or that he has ceased to be a member, and the shareholder being 
estopped from denying or asserting his membership, as the case 
may be.^ 

Some of the leading features of the subject are discussed by 
Westropp, J., in the Bombay cases presently to be noticed, where 
also the English decisions prior to 1807 are observed upon.* 

Members are defined to be the subscribers of the Memorandum 
of Association, and every other person who has agreed with the 
Company to become a member and whoso name is entered on the 
register.® 

The estoppel against individuals may be illustrated by nu¬ 
merous cases. The payment of calls,* the signature of a proxy 
by a purchaser of shares informally transferred,® notice of the 
sale given to the Company by a purchaser®—have been held under 
certain circumstances sufficient. The non-execution of the Com¬ 
pany’s deed of settlement has been held a defence even where 
calls were paidy 

Neither can a Company as against members avail itself of in¬ 
formalities in the transfer of shares where the Company itself has 
recognised such transfer and others have acted on the faith of it 5® 


* Soo Bindley on Companies, 5th cd., 
43—57, 421, 757, where the subject is 
minutely examined. 

* In. re Eatt Indian Trading and Banking 
Co., 3 Bom, H. C. (O. C.), 113 ; In re Mer¬ 
cantile Credit and Financial Aseociation, Ex- 
paHe Dalvit 3 Bom. H. C. (O. C.), 125 
[1866]. 

® IndianCompamesAct(VI of 1882),s. 45. 

* Burnes v. Pennell, 2 H. L. Cas., 497 
[1849]. 

* Sheffield and MancheaUr Railtoag Co. v. 

IVoodcocl-, 7 M. J: W., 574[1841]. See also 
Cheltenham Railtcay Co. v. Daniel, 2 Q. B., 
281 [1841] ; Birmwgham, Bristol, ttc.. Rail- 
icag Co. V. Lode, 1 Q. B., 256 [1841]; 
London Qratid J%nction Railicay r, Qraham, 


1 Q. B., 271 [1841] ; Cromford i: 1^0^ 
Railicay Co. v, Lacey, 3 Y. 4: J., 80 [18 _ J* 
• Cheltenham .5 Great Weastetm 
Railtcay v. Daniel, 2 Q. B., 281 [1841]. 

’ Irish PeaX Co. v. Phil Ups, 1 B. 

598 [1861]. See Waterford, Wexford, 
Railtcay Co, v. Pidcock, 8 Ex., 2<9 [I853]» 
Carmarthen Railtcay Oo. ▼. Wright, 1 Fos. 

4 Fin., 282 [1858]. Soo also Coleman's caae, 
1 DoG. J. 4 Sm., 495 [1863]. 

« Tay/orr. 2Jo. &Bat.,24[lS44]; 

Suva's L* R.| 6 H. L., 37, and L. 

Ch. Ap., 246 [1870]; Grady's case, 1 
J. 4 Sm., 488 [1863]; Bargate v. Shortridye, 

5 H. L. Cas., 297 [1855]; Straffon't Exeeutor * 
case, 1 DoG. M. 4 G., 576 [1852J; 

«ue, 1 DeG. J. 4 S., 504 [1863]. 
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even where shares have beea improperly issued they may be treated 
as existing where a shareholder has acted upon them.'^ 

A\ here, however, there has been a mistake through ignorance, Excoption. 
and a Company has registered an improper transfer, but not so as 
to induce others to act upon it, no estoppel arises. It is, of course, 
otherwise where persons have bond fide purchased shares on the 
faith oi a Company’s register or certificate.^ 

As between a creditor of the Company and a person who is Between credi- 
sought to be treated as a member, the rule of conduct operates to hoTdo^‘! 
create an estoppel where a person not a shareholder has been 
treated by the Company as if he were one, but does not operate 
so as to prevent a creditor from proceeding against a shareholder, 
who, though not formally retired, has been treated as having done 
so by the Company’s servants.^ 

The Indian case-law on the subject remains to be noticed. 

In re East Indian Trading and Banking Co.* Jamnadas 
SavaklaVs case,^ and the following case, decided before the Indian 
Companies Act, are nevertheless valuable, as the English cases are 
examined and followed. In the first case, one Jamnadas, the 
allottee of 25 shares in a Company registered under Act XIX of 
1857, signed the Memorandum and Articles of Association, and 
paid the first caU on the 28th September 1863, on which day he 
sold the 25 shares to Bhagvandas, the Chairman of the Company. 

Bhagvandas had made an arrangement with Pranjivandas, another 
Director, and two other persons who were members of the firm of 
Bhiku Babaji and Co., the Managing Agents of the Company, to Vendor of 

buy 2,800 of the Company’s shares, expecting that the market i^To'oTtarn^' 
would rise. Upon these shares being divided, the 25 shares bought 
from Jamnadas came into the hands of Bhagvandas. The two 


* CImUU's com, L. R., 6 Ch. Ap., 266 
[1870]; Jlar^saue, L. R.,4 Ch. Ap., 503 
[1869]; Campbell’s case, L. R., 9 Ch. Ap,, 
1 [1873], Soo contra Bank of Uindnsiaii v. 
AlUoa, L. R., 6 C. P., 54, 222 [1870]. 

* See iSiinim v, An^lo-Ainerican Tele/p'aph 
Co., L. R., 5 Q. B. D., 188 [1879]; Have v. 
L. (0 N. W. Rif., Co., Johns, 722 [1800]; 
Shropshire Union. Ry. C’o.v. 2 Vm;Q««h,L R., 
7 E. d! I., Ap., 496 [1876]; Ward v. S. E., 
Ry. Co., 2 E. 4 B., 812 [1860] ; Bahia 
San Erandteo Ry. Co., L. R., 3 Q. B., 584 


[1868]; Hart v. FronlUo, L. R., 5 Ex. Ill 
[1870], 

• Lindloy on Comp.-\mes, 5Ui od., 54 ; 
Moss V. Steam Gondola Co., 17 C. B, 180 
[1855]; Bailey v. Universal President Life 
Assocn., I, C. B. (N. S.), 557 [1857] ; Bosan- 
•jnd V. Short,-idye, 4 Ex., 699; Shorlridye v. 
Bosanqnei, 16 B^av., 84; BargtUe v. Short- 
ridye, 5 H. L. Cas., 297 [1855]; Taylors. 
Hughes, 2 Jo. & La„ 24 [1844], 

* 3 Bom. H. C. (O. C.), 113 [18G6J. 
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other Directors were ignorant of the joint purchase. Bhagvandas 
obtained a certificate for the 25 shares, certifying that Jamnadas was 
a shareholder, and paid the second call, but the shares were never 
transferred to his name on the register. The Articles of Association 
required the consent in writing of the Directors before a transfer 
could be made. Jamnadas having applied to have his name removed 
from the list of contributories and the names of Bhagvandas’s trus*» 
tees substituted, Westropp, J., held upon a review of the authorities 
that the unauthorised acts of Bhagvandas could not bind the Board, 
and that Jamnadas was liable as a contributory. “ Adopting the 
language of Lord Romilly in White's case observed Westropp, J-» 
“ I may say—‘ Here the transfer takes place in September 1863, 
and the winding up order is not made till 1866, and there is no 
quarrel. There is nothing to stop the registration of the transfer ; 
why does not the vendor compel the purchaser to register the 
shares ? He could have done so ; but he has taken no steps for 
that purpose ; and assuming,’ a point upon Avhich I express 
no opinion, * that the purchaser is bound to make good to him the 
price of the shares, and to indemnify him from all consequences, 
that is relief to be sought in a suit between those two persons. 
But in the case before me, I have to regard the rights and condi¬ 
tion of the shareholders themselves. How are the shareholders of 
the Company affected ? They say, you were bound to let us 
know what was the state of the Company at the earliest period, 
and as you have not thought fit to do so, but have held your peace 
for a period of three years and done nothing whatever, you cannot 
complain now ; and we insist upon having you on the list of share¬ 
holders, you not having taken any step to enforce your right to 
get the transfer made.* ” 

In re Mercantile Credit and Financial Association^ Ex parte M. E* 
Dalm^ was a case under the early Companies Acts* relating to the 
neglect by a Company to register the transfer of its shares. The 
Company purchased certain of its own shares in scrip, but no 
transfers were executed by the vendors, and the shares continue 
to stand in the vendors’ names. The Company having, by their 
conduct before and after the purchase, estopped themselves from 

• 3 Bom. H. C. (O. C.), 125 [18673. 

• XIX of 1857, VII of 1860. 


* L. R., 3 Eq., 86 [1866]. 
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taking advantage of their own neglect to register themselves as the 
holders, it was held that the name of the Company should be sub¬ 
stituted for the names of the vendors. Westropp, J., having 
examined the authorities, none of which in his opinion went so far 
as in the case before him it was necessary to go, held not without 
some hesitation, that the Company could not take advantage of 
their own neglect, or that of their officers, in not registering the 

shares in the name of the Company, so as to make the original 
allottees liable, 

Anandji Visram v. Nanad Spinning and Weaving Co.,^ though Membership 
not expressly so decided, appears to go upon the ground of 
estoppel. The defendant took shares upon the faith of a document 
purporting to be the memorandum of association. The document 
actually registered, however, contained a material variance, a 
provision empowering the Company to subdivide its shares by 
special resolution. Westropp, C. J., and Sargent, J., held that, 
even if the provision was illegal, its effect was to alter the position 

of the defendant, and the Company were not entitled to treat him 
as a member. 


register is in* 
accurate. 


(b) As to the register. 

i. A Company is not necessarily estopped as against a registered atopp.i „.py 
transieree of shares from denying that he is a shareholder.® opened by 

;• A , 1 , . * Company or 

11 , A person whose name has been registered may or may not 
be estopped from denying that he is a shareholder. showing that 

The register is only prlmd facie evidence as to who the members 
are,® and either the Company, or persons whose names appear on 
the register, may show that it is inaccurate or imperfect. If there 
is a valid contract to take shares, the person so contracting may be 
placed upon the register ; but if there is no binding contract, it is 
open to him to shew that his name was placed on the register with¬ 
out authority, unless by laches he has forfeited hTs right to 
repudiate the shares.* 


’ * Sh-ops/u,-e Union, Co. v. A,ul,rson, 3 

Spinning, d:c., Co. v. Oirdharlall Ek., 401 [1849]; Wattr/ord, Wtx/ord, d:c., 
Dalpatram,!. h. R., 6 Bom., 425 [1880]; Rg. Co. v. Pidcock, 8 Ex.. 269 [1853]. 

«r 1 C 0 y Ob., L L. R., 13 ® Indian Companies Act (VI of 1882), s* 

Rom., 1 [1888]; Imperial Ice Mana/ac- 60. Soe Lindloy on Companies, 6th ed., 
turing Co. v. MuTufunkaw Barjofji Wadia^ 60, 106—108. 

I. L. R.,13Bom.,4l5[1889],aste8ignaturo * Oakes y. Tnrgmnd, L. R., 2 H. L.» 
of duplicate memorandum of association. 325 [1867]. 

C, E 
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In the same way a Company having by mistake registered an 
invalid transfer is not estopped by its register from repudiating 
the transfer as against the transferee.* 

But it may be otherwise where persons have acted on the faith 
of the register, and it becomes necessary to examine next, in con¬ 
nection with this subject, the case of certificates of shares. 

(c) As to the issuing of certificates of shares. 

Companies issuing certificates, under their common seal, of stock 
or shares held by any member of a Company, such certificates 
being prlmd fade evidence of the title of the member to the 
shares therein specified,* are estopped against persons advancing 
money, or buying upon the faith of such certificates from denying 
their accuracy where such persons have sustained loss thereby,® 
although the certificate may have been procured by forgery or 
fraud.* 

The ground upon which the decisions proceed is that where there 
is a statutory duty to keep a correct register of shares, and the 
Company, by issuing certificates purporting to specify the holders 
of shares and their interests as shewn by the register, arm the 
holders of shares under a forged transfer with the means of holding 
themselves out to purchasers or vendors as the true holders, the 
Company is estopped from contesting the accuracy of the registeror 
certificate. The representation by issue of certificates strengthens 
the estoppel.® 

The oases require to be examined briefly. 

In the case of In re Bahia and San Frandsco Railtva}/ Co^ 
certain brokers having in deposit five share certificates belonging 


* See Simm v. Anglo-Amencu/i Telegraph 
Co., L. R., 5 Q. B. D., 188 [1879]. 

* Indian Companies Act (VI of 1832), s. 
54. Table “A,” Art. (2). 

• See 5tmw v. Anglo-Americiin Telegraph 
Co., L. R., 5 Q. B. D., 18vS [1879]. 

• Bahia v. &ui Francisco Rg. Co., L. R., 
3 Q. B., 584 [1861] ; JIarl v. Frontino, L. 
R., 5 Ex., Ill [1870]; Shropshire Union 
Ry. Co. V. The Queen, L. R., 7 E. <fe I., Ap., 
496 [1875]; Shaw v. Pori Phillip Mining 
Co., L. R., 13 Q. B. D., 103 [ISSI], where 
the Coini>any’s seal was frau<ltiletitly 
aflixud by tUo Secretary to a cvrtifinrtc in 


favour of himself, and the sifrnature o 
one of the Directors was forged. Seo ft® 
to tho estoppel upon a Corpomtion hy 
reason of tho negligence or fraud of *49^ 
servant*. Mayor, <Cr., of the Stapl* ^ 
England v. Oocei'nor of Bank of Engla 
L. U., 21 Q. B. D.. 160; and other cases 
cited below. Seo an article on CertificateSi 
and Certification, Law Times (p. 353) Aug. 
19, 1893. 

• See Lindley on Companies, 5th ««•* 
64, 484. 

« L. R., 3 q. B., 584 [1868]. 



CHAP. IX.] REGISTER CERTIFICATE. 195 

to a registered holder T, fraudulently transferred the shares to S 
and G, and deposited a forged transfer, together with the certifi¬ 
cates, with the Secretary of the Company, who in the usual course 
of business after writing to T and receiving no answer, registered 
the transfer and substituted the names of S and G for that of T, 
furnishing to S and G certificates to the effect that they wore the 
registered holders of five shares. The shares in question were 
transferred through brokers on the Stock Exchange to A and B 
for value, and their names were registered as the holders, share 
certificates being handed to them. T’s name having been ordered 
to be restored to the register by rule of Court, a special case 
was stated to determine whether the Company was liable to pay 
damages to A and B. Under the Statute 25 & 26 Viet., c. 89, the 
Company were required to keep a register of its members with full 
particulars, and it was provided by the statute that a certificate 
under the common seal of the Company specifying stock or 
shares held by a member should be pnmd facie evidence of the 
member’s title, and the register was declared to bo prima facie 
evidence of the ixirticulars therein inserted. The Court of Queen’s 
Bench ‘ gave judgment in favour of the claimants upon the prin¬ 
ciple of Pickard v. Sears^ and Freeman v. Cooke,^ holding that 
they were entitled to be placed in the same position as if the 
shares they purchased had been good shares, the measure of 

damages being the market-price of the shares or a reasonable 
compensation to be fixed by a jury.* 


■ Cockburn, C. J., Blackburn, Mollor, 
and Lush, JJ. 

» 6 A. & E., 469 [1837]. 

" 2 Ex., 654 ; 18 L. J. (Ex.), 114 [1848]. 

♦ “The power of giving certificates,” 
said Cockburn, C. J., “is for the benefit 
of tbe Company in general ; and it is a 
declaration by tho Company to all the 
world that tho person in whoso name tlio 
certificate is made out, and to whom it 
is given, is a shareholder in tho Com¬ 
pany, and it is given by tho Company 
with tho intention that it shall be so 
used by tho person to whom it is «ivon, 
and acted upon in the sale and transfer 
of shares.” “ The first thing the Com- 
puny would have to do,” said Blackburn, 


J., “when tho transfer was tendered to 
them, would bo to enquire into its vali¬ 
dity. . . If they have been deceived, and 
the statement is not perfectly true, they 
may not bo guilty of negligence, but tho 
Company nod no one else have power to 
enquire into tho matter; and it was tho 
intention of the Legislature that those 
certificates should bo documents on which 
buyers might safely act.” L. R., Z Q. B., 
595, 596, As to tho estoppel by issuing 
certificates, see further Tomkinton v, Bnl- 
his Consolidated Co., L. R., 2 Q. B., ’91, 
614, distlotjuishinir Bif/toj) v. Balkis Con- 
iolUluted Co., L. R., 25 Q. B. D., 512 
[1890], explaining Detry v. Peek, h. K 
14 Ap. Cos., 337, and referring to the 
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But in order to generate an estoppel, it must be clear that the 
person alleged to have suffered loss has acted on the faith of the 
validity of the certificate or of the registration. 

In Simm v. Anglo-American Telegraph Co.,’ one Phillips, clerk 
to Coates, who was the owner of stock in the defendant Company, 
forged a transfer of the stock, and Burge became the ultimate 
buyer. Burge sent this transfer to the Company, who registered 
it after making enquiries of Coates, which were intercepted by 
Phillips. Subsequently Simm accepted the stock as trustee for 
Burge subject to any lien the National Bank might have thereon. 
The Company registered Simm as transferee of the stock and 
issued a certificate to him. The Bank made advances to Burge 
upon the security of the stock, which were repaid before action 
brought. The forgery by Phillips having been discovered, 
Coates claimed to be the proprietor of the stock, and the Company 
refused to recognise Simm. Simm and Burge then brought an 
action against the Company for wrongfully representing that Simm 
was the registered holder of the stock, and as such had title to 
transfer and sell the same, and for the recovery of the purchase- 
- money of the stock or the dividends thereon. They contended that 
Simm as trustee for the Bank had acquired a title by estoppel 
against the Company, the Bank having advanced money to Burge 
on the faith of the transfer to Simm ; and that the Company, 
having registered Simm’s name and issued a certificate to him, 
could not refuse to recognise his title. Bindley, J., held that, 
there being no negligence on either side, and a statutory duty 
being imposed upon the Company to keep their register correct, 
and look after the transfers between innocent parties, the loss 
must fall upon them. The Court of Appeal* reversed this 
decision on the ground that, although Simm might have acquir¬ 
ed a title by estoppel had the Bank incurred loss on the faHh 

previous cases. This case was affirmed by feree’s title, though this would soem to bo 
tho House of Lords; see Balkia Conaoli- a stronger circumstance than the moro^y 
dated Co. v, Tomlinaon [1893], A. C., 396, ministerial registration in Simyids caso. 
where the authorities are fully discussed. • Bramwell, Brett and Cotton, L.J.J.* 

* L. R,, 5 Q. B. D., 188 [1879], But in referring to In re Bahia and San Francis 
Foaterv. The Tyne, dx,, Co., 63 L. J., Q. B., Ry. Co., L, R., 3 Q. B.. 584; Bart v. 
60, [1893], it was held per Collins, J., that Frontino, dc., Cold Jlininy Co., L. B., 5 
tho issuing of dividend warrants did not Ex., Ill ; and Hia tingiiiahingr Knights 
amount to a roprosentation of tho trans- Wifen, L. R., 6 Q. B., 660. 
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of the cevtijicate issued to kim^ that title ceased when the loan 
was paid off, and no estoppel existed in favour of Burge, ho 
having acted xtpon the faith of the forged transfer and not npon Irroffi'lnrity in 
any represeniation hg the Company, He had in fact induced the tureT.^ **'^^*^" 
Company to recognise his nominee as the holder, and therefore 
no action would lie. 

(d) As to debentures irregularly issued. 

Webh V. Herne Bay Commissioners^ is an illustration of the 
principle. There the plaintiffs sued upon certixin debentures issued 
by Commissioners appointed under a local Act. The debentures 
were issued, in payment of bricks supplied for the construction of 
buildings necessary for the purposes of the Act by one Halket, 
who being a Commissioner himself was prohibited under the Act 
from entering into the contract. Halket parted with the deben¬ 
tures to the testator of the plaintiffs, who were therefore in the 
position of assignees of the original holder, and were ignorant of 
any illegality in the transaction. Upon a case stated, the Court® 
of Queen’s Bench held that the Commissioners knew from their 
Act that the mortgages so executed might be transferred to other 
persons on the faith of the matters stated in them, and the plain¬ 
tiffs were therefore entitled to have the funds of the Commissioners 
applied in payment of the interest due on the debentures, as re¬ 
quired by the Act of incorporation. 

The learned Judges in that case rest their judgments upon the 
general doctrine of estoppel as laid down in In re Bahia ami San 
Francisco By. Co? and the earlier cases. The Commissioners, 
having stated on the face of the debentures that Halket had lent 
money for the purposes of, and upon the credit of, the Com¬ 
missioners, were estopped from denying the truth of that statement 
as against his bond fide transferees. 

In the case of In re Romford Canal Co? the estoppels arising 
against Companies in respect of debentures irregularly issued are 
thus summarised :—Where a Company have power to issue 
securities, an irregularity in the issue cannot be set up against 
oven the original holder, if he has a right to presume omnia rite 

» L. R. 6 Q. B., 642 [1870]. ■ L. R., 3 Q. B., 584 [1868], 

• Cockbum, C. J., Blackburn, Mellor ♦ L. R., 24 Ch. D., 85 (92, 93) [18837 
and Lush, JJ. ;w Kay, J. 
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acta : Fountaine v. Caermarthen Railway Co} If such security 
be legally transferable, such an irregularity, and a fortiori, any 
equity against the original holder, cannot be asserted by the Com¬ 
pany against a bona fide transferee for value without notice : 
Wehh V. Commissioners of Herne Ray? Nor can such an equity 
be set up against an equitable transferee, whether the security was 
transferable at law or not, if by the original conduct of the Com¬ 
pany in issuing the security, or by their subsequent dealing with 
the transferee, he has a superior equity: In re Agra and Mastery- 
mans Ranh In re Blahely Ordinance Co.;^ Dickson v. Swansea 
Vtiley Co? There remains the present case, in which I must 
In re Romford treat the parties as equitable transferees only of securities, which 
[1833]. * the Company, having power to issue such, represent on the face 

of them to be legally transferable, and where the Company would 
be able to plead at law against the original holder or the first 
transferee, that the debentures were invalid because issued by an 
insufficient meeting of shareholders. I think the decision of Higg^ 
V. Northern Assam Tea Co? warrants me in saying that if the 
original conduct of the Company in issuing the debentures was 
such that the public were justified in treating it as a representation 
that they were legally transferable, there would be an equity, on 
the part of any person who had agreed for value to take a transfer 
of these debentures, to restrain the Company from pleading their 
invalidity, although that might be a defence at law to an action by 
the transferor.” The above summary presupposes—(1) that the 
Company had power to issue debentures which would be transfer¬ 
able at law ; and (2) that the equitable transferee had no reason to 
suspect any irregularity in the issue. 

Liquidator In the Case of In re South Essex Estuaru Co., Ex parte Chorley, 

may be estop- . 

ped. bonds were given by a Company to their contractor who assigneu 

them to the plaintiff, and be recovered principal and interest due 
upon the bonds in two suits against the Company. The Company 
being wound up, it was held that, whether the bonds were invalid 
or not in the hands of the contractor, the official liquidator was 


• L. R., 5 Eq., 316 [1868]. 

■ L. B., 6 Q. B., 642 [1870]. 

• L. R., 2 Ch. Ap., 391 [1867]. 

• L. R., 8 Ch. Ap., 154 [1S67]. 


• L. a, 4 Q. B., 44 [1868]. 
« L, R., 4 Ex.. 387 [1869]. 

’ L. R.. 11 Eq.. 157 [1870). 
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precluded by the conduct of the Company from questioning their 
value in the hands of a hond~jxde purchaser. 

(e) Estoppel by issue of paid-up shares. 

As against bond fide purchasers for value without notice a Coni- issuo of pj 
pany will be estopped from shewing that shares issued by it as'** * '^' 
paid up were not so paid up. 


In Bitrkinshaw v. NichoUs,^ a Company issued shares as fully 
paid up, and also certificates and returns describing them as 
such. Upon a contract to purchase a mill and machinery the 
Company made part-payment to the vendor in “ fully paid-up ” 
shares. These shares ultimately passed into the hands of Nicholls, 
whose name was entered on the register of the Company as the 
holder of these shares which were not in fact paid up. The Com¬ 
pany being wound up, Nicholls was placed upon the list of contri¬ 
butories. The House of Lords held, affirming the order of the 
Lords Justices, that the official liquidator was not entitled to call 
upon Nicholls for the payment of the amount of capital repre¬ 
sented by the shares. Lord Cairns observed : “It would para¬ 
lyse the whole of the dealings with shares in public Companies 


if, a share being dealt with in the ordinary course of business, dealt 
with in the market with the representation upon it by the Company 
that the whole amount of the share was paid, the person who so 
took it was to be obliged to disregard the assertion of the Company, 
and before he could obtain a title, must go and satisfy himself that 
the assertion was true, and that the money had been actually 
paid.”« 

(/) Negligence on the part of members of a Company. 

On the other hand, shareholders guilty of negligence in permit- proximate 
ting others to deal with share certificates or transfers may bo “'’eiigcnce. 
estopped as against a Company from denying the title of such 
third persons, where their own negligence has been the proxi¬ 
mate cause of a fraud. The mere fact of carelessness, however 
gross, will not raise an estoppel unless the carelessness is in 
the transaction itself and the transferee has thereby been misled. 

The common case is where the owner of shares has signed 


» L. R., 7 Ch. D., 633, sub-nom. hi re (S. C.) L. R., 3 Ap. Cas., 1004 [1878]. 
lii'ilish Farmer^ Pure himeed Cate Co., ®/i.,1017. 
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transfers in blank and entrusted them to a broker toffethor with 

O 

the documents of title.^ 

The principles applicable to these cases are identical with those 
which govern the case of estoppel against a Company by reason of 
the negligence of its servants, which case will be examined shortly. 

In Swan v. The North Nritish Australasian Co? the plaintiff, 
intending to sell and transfer certain shares in another Company, 
was induced by his broker to execute a blank transfer in order that 
those shares might be transferred to the vendee. The broker fraud¬ 
ulently filled in the numbers and description of shares which the 
plaintiff held in the defendant Company, which shares could only 
be transferred by deed, and which the plaintiff did not intend to 
sell, and by theft of the certificates of these shares induced the 
Company to register the deed as a genuine transfer, and delivered 
the transfers with the certificates iohona fide purchasers for value. 
The defendants, on the transfers and certificates being delivered to 
them, removed the plaintiff’s name from their register and substitu¬ 
ted the names of the purchiisers. The plaintiff sued to have his name 
replaced upon the register. A verdict was entered for the plaintiff, 
subject to the opinion of the Court upon a special case stated.* 
The Court of Exchequer differed in opinion. Pollock, C. B., and 
Wilde, B., holding that the plaintiff was estopped by conduct of 
culpable negligence, and that the forgery was the proximate cause 
of the plaintiffs own careless conduct; while Martin, B., and Chan- 
nell, B., were of opinion that such negligence w’as separated from 
the execution of the alleged transfer by the felonious acts of the 
broker which were in fraud of the plaintiff, and that the act of 
the plaintiff was too remote to afford a cause of action. The Court 


* See Tayler v. Grtat Indian Penintmlar 
Ry. Co., 4 DeG. & J.. 569 [1859]; Sican y. 
North Brituh Australasian Co., 2 H. A C. 
176 [1863]. 

■7H. 4 N.,603 ; 2 H. *C., 175 [1863]. 

* Upon reference to the judgment of 
Channcll, B. [/ H. & N., 652], it appears 
that the Court of Common Pleas granted a 
rule calling upon the defendant Company 
to shew cause why the plaintiff’s name 
should not be placed upon the register, and 
the rule was amended so as to include the 
then registered holders of the shares which 


formerly stood in the plaintiff's name. The 
case was then argued twice when the Court 
of Common Pleas were equally divided. A 
similar nile was then obtained in the Court 
of Exchequer, which was enlarged so as to 
admit of an appeal to a Court of error, and 
an action was accordingly brought, and a 
special case stating the facts settled between 
the parties. The question arg»ied in ti*® 
Court of Exchequer was in substance the 
same os that before the Common Pleas. The 
case in the Common Pleas is reported in 7 
C. B. {N. S.), 400. 


NEOLIGEXCE. 
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2(U 


being equally divided in opinion, the case was ar good in tbe Exche¬ 
quer Chamber before seven Judges. The Court (Cockburn, C. J., 

Crompton, Willes, B 3 ’les, Blackburn, and Mclior, JJ., Keating, 

J., dissenting) were of opinion that the transfers were void and 
that, assuming the plaintiff’s negligence, that negligence was not 
the proximate cause of the transfer by the defendants.* The plain¬ 
tiff was, therefore, not estopped. The rule as to Negotiable Instru¬ 
ments, as already pointed out, stands upon different grounds.^ 

(y) Effect of the Company’s seal. 

The first question for consideration is to what extent Corpora-Estoppdhy 
tions may be estopped from denying the acts of their agents or 
servants having the charge of their corporate seal. In early times Acts of acent 
great precautions were taken for the custody of seals.® The rule 
now appears to be that a Corporation may become liable for neglect Rule stated, 
by reason of carelessly entrusting its corporate seal to an agent, 

only where that neglect has been the proximate cause of loss to 
some other person. 

The Governor and Company of the Bank of Ireland v. Trustees 
of Kvans' Cloxrities^ is a leading case on the subject. One Grace, 
the secretary of certain trustees, being in possession of their com¬ 
mon seal, unauthorisedly affixed the seal to five several powers-of- 
attorney, and obtained the transfer of certain stock belonging to 
the trustees. On the fraud being discovered, the trustees endea¬ 
voured to obtain the stock, when the Bank refused to transfer the 
same. The case came before the House of Lords upon a writ of Bank of ire- 
error when the authorities were fully argued. Their Lordships ChanUes'’'''^"’ 
held that the supposed negligent custody of their seal by the 
trustees in leaving it in the hands of Grace, who was thereby en¬ 
abled to commit a fraud, was not negligence in, or immediately con¬ 
nected with, the transfer itself, such as would deprive the plaintiffs 


‘ This point is very cloarly put in tho 
judgmentof Bylos, B., “Between the plain¬ 
tiff entrusting Oliver (the broker) with tho 
blank transfers, and tho actual transfer by 
the defendants a series of c.ause8 intervened. 
First, the fraudulent secretion of tho dupli- 
cato key by Oliver; next, the trespass and 
larceny by Oliver in opening the box and 
stealing tho securities; and, la.stly, the 

treble forgery committed byOliver in insert¬ 


ing the subject-matter of the transfer and 
tho name.sof both tho attesting witnesses” 
[2 H. & a, 186]. 

* Supra, Chapter VIII. 

* Tho early history of the subject is set 
outin tho judgment of Wills, J., in Mayor, 

of MercJuinti of the StajtU of England 
V. aovenior and Company of the Bankof Eng¬ 
land, L. R., 21 Q. B. D., 165—168 [1887J. 

* 5 H. L. C., 3S9 (410, 413) [1855J. 
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of their right to insist that the transfer was invalid ; the case 
being thus distinguished from Young v. Grote} “ The present 
case,” said Baron Parke, “ is entirely different. If there was neg¬ 
ligence in the custody of the seal, it was very remotely connected 
with the act of transfer. The transfer was not the necessary or 
ordinary or likely result of tl)e negligence. It never would have 
been, but for the occurrence of a very extraordinary event, that 
persons should be found either so dishonest or so careless as to tes¬ 
tify on the face of the instrument that they had seen the seal duly 

affixed. . . . If such negligence could disentitle the plaintiffs, 

how far is it to go ? If a m in should lose his cheque book or neg¬ 
lect to lock the desk in which it is kept, and a servant or stranger 
should take it up, it is impossible to contend that a banker paying 
his forged cheque would be entitled to charge his customer with 
that payment. Would it be contended that, if he kept his goods 
so negligently that a servant took them and sold them, he must be 
considered as having concurred in the sale, and so be disentitled to 
sue for their conversion on a demand and refusal ?” And Cran- 
worth, G., observed : “ I think it has been fairly put that there 
must be either something that amounts to an estoppel, or something 
that amounts to ratification, in order to make negligence a good 
answer.” 

In the case of The Mayor^ Constahles^ and Company of Merchants 
of the Staple of England v. The Governor and Company of the 
Bunk of England^ one Drew, clerk to the plaintiffs, who were an 
ancient Corporation, who had no office or place of business, and 
of no books except a minute book kept by Drew, sealed with the seal 
- of the Company two powers-of-attorney under which certain 
stock, the property of the plaintiffs, was sold. The plaintiffs 
claimed a declaration that the stock had been transferred by the 
defendants without the plaintiffs’ authority. The jury found that 
the plaintiffs had been guilty of negligence. Upon motion to 
enter judgment, the Queen’s Bench Division^ held, upon the author¬ 
ity of the Bank of Ireland v. Trustees of Evans^ Charities^ that 
the plaintiffs’ negligence did not disentitle them to succeed. This 

* 4 Bing., 253 [1S27]. See this caso dis- * Day and Wills, JJ., pp. 161—170. 

cussed, gupra, pp. 174, 176. * 5 H. L. C., 8S9. 

• L. R., 21 Q. B. D.. 160 [1837], 
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decision was upheld by the Court of Appeal,^ distinffuishin^^ 
between negligence generally and negligence in or iininodiatoly 
connected with the transfer itself, the latter species of negligence 
only being sufficient to deprive the plaintiffs of their right to 
recover. Upon this view of the principles enunciated in The 
Bank of Ireland v. Tnistees of Evans^ Charlties^'^ and Sican 
V, I^orth British Ajtstralasian Co.,® their Lordships held the 
case to be covered by authority. 

The next question for consideration is the effect of agreements 
not under seal. At Common Law, C'orporations could only bind 
themselves by contract under their corporate seal. The exception 
to he first noticed relates to agreements, not under seal, which 
have been performed in part, where the circumstances are such 
that the Court would decree specific performance as between in¬ 
dividuals. This application of the doctrines of part-performance 
and ratification has been noticed above. The second exception 
relates to small matters necessary for the ordinary business for 
which the Company has been formed. 

In the following cases the principle is that of estoppel by 
conduct. In Crook v. Corporation of Seaford^ the plaintiff filed a 
bill for specific performance of an agreement by the defendants, a 
Municipal Corporation, in 1860 to let to him certain land de¬ 
scribed as “the frontage of West Gun Field, with the flat part of 
the beach opposite (to be stumped out at the expense of Mr. 
Crook).” The plaintiff claimed the land included between lines 
drawn in prolongation of the sides of his field down to the sea- 
coast, and stamped out the land in accordance with his view 
building a sea wall and a terrace along the land claimed by him. 

The defendants gave Crook notice to quit in 1864, and commenced 
an action of ejectment in 1869. It was contended in the Chan¬ 
cery proceedings that the Corporation could not be bound by an 
agreement not under seal. Stuart, V. C., made a decree for speci¬ 
fic performance.® Upon appeal Lord Chancellor Hatherley said : 
‘‘ The plaintiff was aUowed to go on, and spend a large sum of 


• Eshor, M, R., Bowon and Fry, L. JJ,, 
L. R., 21Q. B. D., 170—177. 

• 5 H. L. C., 389. 

• 2 H. & C., 175. St4 also Yovng V. Oro(e, 


4 Bing.,253; Cluq-ne R. 

1 C. P. D., 578. 

♦ L. R., 6 Ch. Ap., 551 [1871). 

‘ L. R., 10 Eq., 678. 
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money upon the wall and terrace and to remain in possession of 
what he had improperly taken, whilst the Corporation received 
the rent of 10^. ; though no doubt there was some dissatisfaction 
expressed as to the proceedings of the plaintiff. The wall built by 
him, moreover, did no harm unless it interfered with bis 
neighbours ; and, as far as the Corporation were concerned, the 
greater length of wall he built the better it was for the town. .. 
A Court of Equity could not allow the ejectment to proceed after 
the plaintiff had spent so much money on the wall, although he 
did raise a contention as to which he was in the wrong. Upon 
this bill being filed the Corporation raised several objections, one 
of which was that the agreement was not under seal. But a Cor¬ 


Goodrich v. 

Venkanna 

[1878]. 

Estoppel 
raised in 
favour of Cor¬ 
poration. 


poration, although it may not have eyes to see what is going on, 
has agents who can see ; and if a Corporation allow a w’all to be 
built and money to be expended on the faith of a resolution 
regularly entered in their books, they must be answerable.’* 

Crook V. The Corporation of Seaford} has been followed by 
the Madras High Court in the case of Goodrich v. Venkanna 
where the objection as to the absence of the seal was taken with a 
view of escaping the contract which the Corporation were seeking 
to enforce. There an agreement, not under seal, was entered into 
between the Municipal Commissioners of the town of Vizianagram 
and the defendant, who farmed the tolls leviable upon carriages 
entering the town during the space of one year, and agreed to pay 
the sum of Rs. 8,110 by monthly instalments. The defendant, 
upon suit being brought at the end of the year to recover a balance 
of Rs. 1,497-8-0, pleaded that carts were prevented from entering 
the town by order of the Magistrate on account of cholera, and 
raised amongst others the defence that the agreement was not 
duly sealed and attested as required by Madras Act III of 1871* 
The Court^ held, upon the authority of the cases cited by Byles» 
J., in South of Ireland Colliery Company v. Waddle^^ that it was 
unnecessary to consider whether the absence of the seal and attesto' 
tion would afford a defence, inasmuch as the plaintiff had folly 

» L. R., 6 Ch. Ap., 551. 131 [1843] ; approved in Axuiralian 

• le 2 Mad*^ 195 flSTSJ. Mail Steam Navigation Ce?*, v* ^ 

• Keman and Forbes, JJ. Ex., 228 (235); 24 L. J, (Ex.), 273 [1856], *>7 

• L. R., 3 C. P., 473 [1868]. See Fuh- Martin, B. 
mongerf Company Robertson^ 5 M« & 
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performed all things to be performed on his part and both parties 
had acted under the agreement, the defendant having had the full 
benefit of the contract by receiving the tolls. It would be contrary, 
therefore, to “equity and good conscience” to allow such a defence. 

If the Corporation were bound, as it was clear they would be, 
having given possession of the tolls and received payments under 
the contract, then it was clear that the defendant who had signed 
must also be bound. The case of Crook v. The Corporation of 
Seaford^ is cited as showing that the rule applied against a Cor¬ 
poration and in relief of those who have expended money upon the 
faith of an informal agreement, also operates for the benefit of 

a Corporation which has fully performed all things to be performed 
on its part. 

Wilson V. HaHlepool Railway Co.^ illustrates the Ratification 

moaning of ratification. That was a suit for the specific perform¬ 
ance of an agreement entered into by an agent of a Eailway 
Company to sell to the plaintiff a certain piece of land. Upon the 
contract being entered into, machinery belonging to the plaintiff 
was brought by the Company’s waggons and deposited on the 
land which was measured by an officer of the Company, and 
plaintiff was let into possession. The Company laid down lines of 
rails between the land and their main line of railway, and also 
made borings in the land. 'These acts were all done in conformity 
with the contract, the intention of the contracting parties beine 
at the plaintiff who proposed to erect ironworks on the land^ 

Co°moar* f ® '^“l«'ay in preference to others. The 

lo Tt. ^ complete the sale on the ground that their 

„ent had contracted without authority. The infster of the Rolls® 

17! 7 ® part-performance, and having ordered 

Bruce Tj " 7 7^7^ ^nighl 

Bruce L. J., considered that the agreement contained provisions 

drcSorrt‘J“ j- o--ined the 

of ratification and part-performance as illustrated by the 


> L. R., 6 Ch. Ap., 651. 

• 2 D. J, 4 S., 475; 84 L. J. (Ch.), 241 [18651. 
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circumstances of the case, holiling that the acts of the defendants 
amounted to a representation by them to the plaintiff that the 
contract was valid and subsisting, and amounted in effect to a 
part-performance of it. 

The second exception noticed above is that, for the purpose 
of carrying out the ordinary business for which a Corporation has 
been formed, it has power to bind itself without a contract under 
seal in small matters necessary for the ordinary business of the 
Corporation. Where the nature of the Corporation is such that, 
periodically or at frequent intervals, small transactions must occur, 
it would be perhaps impossible that each of such small contracts, 
should be under seal.* 

It should be observed generally that the mere fact that the 
person making representations is a servant or agent of a Corpora¬ 
tion will not, in the absence of express authority or of any course 
of business from which autliority can be inferred, raise an estoppel 
where such representations were not within the scope of his 
authority.^ 


* Seo Hunt v. Wimhltdon Locul Dwird, L. 
R.. 4 C. P. D., 56 [1878], where the meaning 
of the expression ‘taking the honcht of tl)o 
contract' is also discussed. The decision in 
that cose was on the grovtnd that it was iiIIi-h 
virtu of the Corporation to mako a contract 


exceeding £50 in value not under seal. 

® Barnett Iloares <t‘ Co, v. The South 
don Tramicaifs Co., L. R., 18 Q. B. D*> 
[1887]; XetcUinclt v. The Xational Employerf 
Accident As-^cialicnr, 54 L. J. {Q« B. B»)> ^ 
[1885], 
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Estoppel by matter ia writiug—TUo seal—Modoro doctrine rests upon contract—EIs' 
toppol by Reprosontatiou—Tho substance of the transaction and the position of tho 
parties are to bo regarded—Special reason for this n»lo in India—Requirements of tho 
Registration law—Classificatioa—1. Deeds generally to be construed only as evidence 
—Tho Courts ore hostile to technicalities—2. Estoppels must be made out clearly—Es¬ 
toppel manifest upon the face of tho deed—No estoppel upon invalid document—3. Tho 
consideration for a deed is essentially matter of proof—Rule acted upon in India_Sti¬ 

pulation in bond—Rule in England—Acknowledgment of receipt as between parties— 
Estoppel where another party has altered his position—Unpaid vendor parting tvith 
deed rooiting that purohase-monoy has been paid—Mortgagor acknowledging receipt of 
mortgage-money, estoppel against—4. Tho effect to be attached to recitals—Does tho 
recital express the bargain upon tho faith of which tho parties acted ?—The contract 
is to bo looked to—Cases whore recitals hold not conclusive—Recitals primA evi¬ 
dence, but may bo exploined—5. Can ono of tho parties to a fraud against third persons 
shew tho truth as against the other when the illegal object has been affected ?—Rule in 
England—Rule in Calcutta not uniform—Z)ei«V< Clioicdhraia y. Bimohi Soon- 
dura [1874]—Rulo in Allahabad—Ptirom Sinyk v. Lulji Mat [1877)—Rule in Rombay— 
v. Puthipjya [1887]—Indian Trusts Act, s. 84—6. Other topics—(«) Title by 
Estoppel—Principle applied to mortgages-(6) Attestation of deed how far ©vidonco 
of assent-Destroying or refusing to receive a document—Signature—Pardanashin—(c) 
Documents which may raise an estoppel—Invoice—Warehouse receipts and delivery 
orders—Mercantile meaning—BilU of lading—Difforeuco note—(tf) Estoppel arising out 
of Accounts—Principle of election—Bankers’ Pass Hooks—Ship’s Register, Flag and 
Pass—(«) Awards and agreements to rofor to arbitration—Tribunal appointed by tho 
parties—Interest roipublicao ut sit finis litium—Award invalid in part may yot have 
legal validity—But is conclusive only upon tho points in disputo—Submission to and 
award by Panchayot—The contract between the parties is to be regarded-Provisions 
of Act I of 1877 and Act XIV of 1882. 


Estoppel by Deed or, as it may better be described, Estop- Estoppel by 
pel by Matter in Writing, rested originally upon the idea tliat 
written evidence was of a higher and more conclusive nature than 
verbal. The truth could better be established where the parties 
bad agreed to bind themselves by an act of solemnity, such as the 
affixing of a seal to a formal document. The form of tho contract 
was of the first importance ; formal contracts could alone give 
rise to actions, and informal contracts were only enforced upon 
the grounds of necessity and convenience. Contracts under seal Tho seal. 
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pel by deed. 


The modern 


were, therefore, regarded as conclusive between the parties, the 
seal being a recognised and infallible method of proof.^ 

In Bowman v. Taylor^ Taunton, J., states this doctrine: 
“The law of estoppel is not so unjust or absurd as it has been too 
much the custom to represent. The principle is, that where a man 
has entered into a solemn engagement by deed under his hand 
and seal as to certain facts, he shall not be permitted to deny any 
matter which he has so asserted. The question here is, whether 
there is a matter so asserted by the defendant under his hand and 
seal, that he shall not be permitted to deny it in pleading. It is 
said that the allegation in the deed is made by way of recital, but 
I do not see that a statement such as this is the less positive 
because it is introduced by a ‘ whereas.’ ” 

The tendency in modern times is to treat Estoppel by Deed as 

doctrine rests . 

upon contract, resting upon contract. So m Carpenter v. Bullejy Baron rarKe 

observed : “ If a distinct statement of a particular fact is made m 
the recital of a bond or other instrument under seal and a contract 
is made with reference to that recital, it is unquestionably true that, 
as between the parties to that instrument, it is not competent for 
the party bound to deny the recital; and a recital in an instrument 
not under seal may be such as to be conclusive to the same extent..»• 
By his contract in the instrument itself, a party is assuredly bound 
and must fulfil it.” And in this view Estoppel by Deed is nothing 
Estoppel by more than Estoppel by Bepresentation, and is founded upon 
Reprosenta- representations as to existing facts. In order to ascertain whether 
The substance an estoppel arises it is, therefore, necessary to look to the general 

tionandthe effect of the instrument,* and to see what the precise representa- 

pSieTnre tion is, and whether it has been acted upon. What' has to be 
DO regarded, ^— 

* Pollock on Contract, 5th ed., 131—143. which, looking at the docament ita^i 

Law Quarterly Review, Vol. vi, p, 75. appears to bo the intention of the parti^ 

» 2 Ad. A E., 278 (291) [1834]. also It is true that in construing a deed the 
Ooodtitle V. BaiU}/, 2 Cowp., 597 [1777]. 

• 8 M. & W., 209 (212) [1841]. 

^ Per Jessel, M. R., in General Finance, 


Court cannot look at collateral niott^» 
but the intention of the deed, as 

... --, — —--- --, on the face of it, must bo *’®**”^^ 

Co. v. Liberator Permanent Benefit The true meaning of the deed is 
Building Society, L. R., 10 Ch, D., 15 (24) 

[18781 referring to Crofts v. Middleton, 2 
Kay A J., 194 [1855]. “ Every deed,” says 
Martin, 6., in South-Eastern Railway Co, 

V. Warton, 6 H. & N., 520 (526) [18611 


arbitration shall be confined to the matters 
specified in the schedule, and the 
sioD is made for the purpose of that d 
A recital in such a deed would be bindi^ 
if it was a bargain on the faith of tf 


it 


must be construed according to that the parties acted. 


ff 
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regarded is the substance of the transaction, and in particular the 
presence or absence of consideration. 

The main ground upon which the solemnity of a deed came to be 
impeached in England was where there was some fundamental error 
as to the nature of the transaction, or as to the person of the other 
party, or as to the subject-matter of the agreement. The estop[)el 
being binding as between parties and those claiming under them, 
it came to be established that fraud or illegality in the instrument 
and incapacity to contract in the parties might be shewn. And 
in this country where, outside the Presidency Towns, deeds {ire 
generally of a very informal nature, the remarks of Byles, J., in 
Foster v. Machinnon^ would seem to apply with great force. 

Before proceeding to examine the subject further, it is necessary 
to observe that, apart from the special provisions of the law 
which require certain transactions to be in writing,^ a registered 


» L. R., 4 C. P., 704 ( 711 ) [ 1869 ]. “ It 
soems plain on principle and authority/’ 
observed Bylos, J., deUverinj; the judi- 
ment of the Court of Common Pleas, “ that 
if a blind man, or a man who cannot road, 
or who for some reason (not implying: negli* 
ponce) forbears to road, has a written con¬ 
tract falsely read over to him, the reador 
misreading to such a degree that the 
written contract is of a nature nltogothor 
different from the contract pretended to 
bo road from the paper which the blind or 
illitorat© man afterwards signs; then, at 
least if there bo no negligence, the signa¬ 
ture 80 obtained is of no force. And it is 
invalid, not merely on the ground of fraud, 
where fraud exists, but on the ground that 
the mind of tho signer did not accompany 
tho signature; in other words, that ho 
never intended to sign, and therefore in 
contemplation of law never did sign the 
contract to which his name is appended. 
Tho authorities appear to support this view 
of the law. In Thoroiighyood'$ case. [2 Co, 
Rep., 96 (26 Eliz.) ] it was held that if an 
illiterate man have a deed falsely read over 
to him, and he then signs and delivers the 
parchment, tliat parchment is, neverthe¬ 
less, not his deed. , , , The position, 
that if a grantor or covenantor bo deceived 
or mislod as to tho actual contents of the 
deed, tho deed does not bind him, is sup- 

C, R 


ported by many authorities: See Com. 
Dig. Fait (B. 2) ; and is recognised by 
B'tylcy, J„ and tho Court of Exchequer, in 
tho c.ase of V. Zijoica [1 Cr. & J., 

307 (18,^1) 1.” See Simons v. The Great 
Itailicay Co., 2 C. B. (N. S.), 620 
[18571. wliero the plaintHf signed a special 
contract upon the assurance that his 
signature was a matter of form. See as to 
piirdanashins, Ashgur Ali v. Delroos Banoo 
Begum, I. L. R., 3 Calc., 324 (330) [1877]. 

*“ A transfer of property may bo made 
without writing in every case in which a 
writing is not expressly required by law.*' 
Act IV of 1882, s. 9 ; «« the same Act, s. 
54, as to sales; s. 59, as to mortgages ; 
s. 107, as to leases ; s. 123, as to gifts ; 
Act VI of 1882, s. 67, as to Companies ; 
Act II of 1882, s. 5, as to trusts in relation 
to immoveable .and moveable property; 
Act XXVI of 1881, as to negotiable instru¬ 
ments ; Act III of 1877, s. 17, as to («) 
instruments of gift of immoveable property, 
(6) other non-testameniary instruments 
dealing with an interest of the value of 
Rs, 100 and upwards; (c)non-tostamentary 
instruments acknowledging tho receipt of 
the consideration for any such interest so 
dealt with ; (d) leases of immovoablo pro. 
perty from year to year, or for any term 
exceeding one year or reserving a yearly 
rent; (e) authorities to adopt which are 

u 


Spociiil reason 
for this rule in 
India. 


Tho requiro- 
monts of tho 
registration 
law are to be 
satished Hrst. 



Classification, 


l5«toppol by 
Hoproscnta- 
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document will take effect against an unregistered one,^ and docu¬ 
ments of which the registration is compulsory will not, unless regis¬ 
tered, bo received in evidence or become operative in any way.^ 

It follows, therefore, that in applying the rules now to bo 
discussed, the document must, w'here so required by law, be a 
registered one, otherwise there can be no estoppel ; and documents 
not required to be registered can only give rise to an estoppel in the 
absence of any registered instrument relating to the same matter. 

The topics which require to be discussed in connection with the 
subject may be presented as follows :— 

1. Instruments are generally to be construed upon the assump¬ 
tion that they are no more than evidence against the parties, but 
the degree of formality of the document is to be regarded, 

2. Estoppels must be made out clearly so that those who rely 
upon a document must clearly establish that it amounts to what 
they assert. 

3. The consideration for a deed is essentially a matter of proof. 

4. The effect to be attached to recitals in a formal document 
depends upon tho contract between the parties. 

5. As between the parties to a fraud against third persons it 
appears doubtful whether one of them can shew the truth where 
the illegal object has actually been effected. 

6. Certain other subjects connected with matter in writing will 
bo shortly considered. 

The true rule as to estoppel by matter in writing appears to bo 
that a party should be precluded from contradicting an instrument 
to the prejudice of another, where that other has been induced to 
alter his position upon the faith of the instrument. The Court will, 
except in the case, above mentioned, of fraud (as to which there 
appears to be some doubt), look to the essence of the transacti on, the 

by that Aot required to be registered, not inconsistent with the provisions of the 
See Mmitena Raijaparaj v. Chekuri, 1 SI ad. Act (as, for instance, seamen’s contracts, or 
Hs Ce Re, 100 [1862}, as to.tho requirements contracts with railways or common corners)* 
of Hindu Law* The Statute of Frouds »Act III of 1877, s. 60, provides that 
(29 Can II, c. 3), ss. 1, 2, 3, 4 and 17, certain documents relating toimmoTeab® 
which applied to certain contracts in the property of value less than Ra. 100, whwh 
Presidency Towns, was repealed by Act IX may bo registered, shall, if regis**'®^ 
of 1872, which, however, does not affect take effect against unregistered doctiineo» 
any Statute, Act or Regulation not ox- relating to tho same property, 
prossly repealed by it, or any usage or » Act III of 1877, s. 40. 
custom of trade, or any incident of contract 
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contract between the parties being the ground of the decision, and 
the chief factor for determining what agreements will be enforced 


being the presence or absence of consideration. In this view 
estoppel by matter in writing is estoppel by contract^ the estoppel 
arising out of the acts of one party inducing a change of position 
on the part of the other.^ 

The first and the most important rule by which deeds are U) Deeds gene- 

j 1 . I A 1 • 1 •! • . . rally to becon- 

10 D 0 interpreted^ is one hostile to tecliiuciilities of every stmed as only 

* ovidooco 

description.* Estoppel by Deed in its technical sense cannot gainst tho 
now be said to exist. Prior to the Contract Act the Statute *^‘*°®* 


of Frauds was in operation in the Presidency Towns, and the 
technical doctrine appears to have been recognised to some extent.* 

All formalities as to the use of particular words are now abolished, 

but the transfer of certain kinds of property, and certain contracts, 

are required to be in writing and registered ; and where the terms 

of a contract, grant or disposition of property have been reduced 

to writing the document speaks for itself.* The role against The Courts are 

technicalities has been observed upon by the Courts in various Suie^. 


It is of course a cardinal rule of evidence 
that where written documents exist they 
shall be produced as being the best evidence 
of their own contents. See Dinomoyi Debt 
V. LuchmtpxU Sitigh, L. R., 7 I. A., 8 [1879]. 
Evidence Act (I of 1872), s. 92. 

* Deeds and contracts of the people of 

India ought to be liberally construed. The 
form of expression, the literal sense, is not 
to be so much regarded as the real meaning 
of the parties which the transaction dis¬ 
closes" Per Knight-Bruco, L. J., in Hunoo- 
man Prosad Pandey v. Babooee, 6 

ftloo. I. A., 411 [1856], end see the remarks 
of Wilson, J., in Ramlal Sell v. Kanai Lai 
Sett, I. L. R., 12 Calc., at p. 578 [1888]. 

• See Rajunder Narain Rai v. Bijoi 
Govind Singh, 2 Moo. I. A., 181 [1839]; 
deed of compromise solemnly acknowledged 
in court )—Blaquiere v. Ranidkone Doss, 
Bourke, 819 [1865], where Phear, J., held 
that an endorsement upon a conveyance 
amounted in some sort to a covenant for 
quiet enjoyment or at any rate to on estop¬ 
pel.” This appears to be a case of Estop¬ 
pel by Deed, but the facts are imperfectly 
reported, Su also Ckoonee Lai v. Shaikh 


Keramui .dfi, W. R., 1864, 283, where 
Trevor and Campbell, JJ., observe 
“There can bo no doubt that there are 
certain fraudulent acts which, when per¬ 
fected, even though done with the intention 
of deceiving third parties, cannot be gain¬ 
said by the parties as between themselves. 
Of such a nature is the transfer of land per¬ 
fected by deed and possession. In such a 
case, if the nominal transferee afterwards, 
relying on tho deed in bis name, and posses¬ 
sion in his favour, turn round upon the 
party transferring tho property nominally, 
and claim it ns bis own, the transferee is 
bound by tho fraudulent acts to which ho 
was a party. But the present case is not 
of that high naiuro," The fact, however, of 
possession being given removes the case in 
some degree out of the technical doctriiio. 
See Khem Karan v. Har Dayal, I, L. R,, 4 
All., 37 [1881], where the purchasers plead¬ 
ed their minority to defeat a right of pre¬ 
emption, and it was held that, as the con¬ 
veyance was perfected and they were in 
possession of the property, they were 
estopped from raising this defence. 

^ Act I of 1872, ss, 91—97. 
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cases, and certain observations of learned Judges may be cited as 
shewing the manner in which the doctrine of estoppel as applied 
to written matter has been regarded. It is to be apprehended, 
however, that the degree of formality of the document will gener¬ 
ally be considered by the Oourt.^ 

Chowdry Doby case decided in the year 1844,® their Lordships of the 

Chowdry Privy Council, referring to the practice of the native Courts m 

India, treat it as well settled that a statement of consideration in 
a rufanama, or deed of compromise, is “ not conclusive evidence 
as the statement of such a fact in a deed under seal would be in a 


Dowlut Sing. 


Court of Law in England; but it is evidence as far as it goes 


>» 3 


the 


Ram SaruQ 
Singh D, Musst. 


Zamindar Stri- elsewhere discussed,^ the Madras High Court in 

matuGaureval- ’ ”. i IP « 

laba i.Virappa year 1864 observed :—“ The strict technical doctrine of the Lng- 

Chetti. ^ 111 aal 

lish Law as to estoppels in the case of solemn deeds under seai 
rests upon peculiar grounds that have no application to the present 
bonds, or the other written instruments ordinarily in use amongst 
natives.” 

In the year 1870, their Lordships of the Privy Council, in a 
Prali Peary, suit by a mortgagee for foreclosure founded upon an alleged 

mortgage transaction, allowed the defendant, a widow, to prove 
that the deed had been concocted by her and her brother to defeat 
the claim of her husband’s heirs, and observed It is open to a 
mortgagor in this country to deny that the money, the receipt of 
which is formally acknowledged under his hand and seal, was 
advanced, and to cut it down to a nominal sum or nothing . • • 
appears to their Lordships that there is nothing whatever to pre¬ 
vent the defendant from showing the real troth of the transac¬ 
tion.” ^ 

Donzelle^^ The same principle is asserted in a case in the Calcutta High 
Cbuokerbutty. Court in the year 1871, where Paul, J., observed :—“In England 


* Act 1 of 1872, s. 92, prov, (2). 

* Chovdry Dtby Persad v. Chowdry 
Dowlut Singy 3 M. I. A., at p. 354. 

* Set the rule as to consideration examin¬ 
ed, infrOy p. 216 tt stq. 

* 2 Mad. H. C., 174 (175). In Th'umala 
V. Pingala. 1 Mad. H. C. R., 312 (318) 
1863]. Holloway, J., observed :—“I am 

also clearly of opinion that in treating this 
document, even if executed, -as possessing 


all the mysterious properties attaching to » 
deed, there has been further a more serto 
error. Happily for the administra^on o 
justice, we know nothing of speci • 
and in the country of their oritfin this 
not bo one. Tho indispensable sealiog^ 
not been gone through. It is at the 
a document not under seal oTidetocin® 

account stated.’* 

a 19 M T. A.. 551f550). 
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where the usage denoted by benanii transactions is wholly un¬ 
known, it is supposed, and therefore assumed, that all deeds and 
conveyances truly represent the titles of parties set forth in them. 

Deeds are called solemn instruments ; they are executed after 
considerable deliberation, and under the guidance and advice of 
able legal advisers. In England and, in fact, wherever the Eng¬ 
lish law prevails and English institutions exist, it is right to 
suppose that what is stated in deeds and other similar documents 
represent the true state of things, and, consequently, parties should 
not be allowed afterwards to question the truth of what has been 
deliberately stated. But in this country, it being well known that 
documents are neither so drawn nor executed as in England, and 
it being equally well known that persons make statements wholly 
regardless of the truth for present and ulterior purposes, it would 
bo unsafe and unjust to hold parties strictly to statements made by 
them in deeds and other documents, and to apply the technical 
doctrine of estoppel in the manner in which that doctrine is applied 
in cases governed by English law . , . The application of a tech¬ 
nical doctrine which must, I believe, lead to inevitable fraud and 
clear injustice, should neither be enforced nor adopted by Courts 
which are directed to decide cases by the principles of justice, 
equity, and good conscience.”' 

The Allahabad High Court in 1877 lay down the same rule :— pnrnmSingh 
“ If a party to a deed is to be precluded from questioning his 
solemn act, much injustice would be wrought in this country. 

The strictness of the rule of estoppel has been* in England relaxed. 

If it is to be used to promote justice, the degree of strictness with 
which it is to be enforced, must be proportioned to the degree of 
care and intelligence, which the natives of the country, in practice, 
bring to bear upon their transactions. What is ordinarily known 

* 7 B. L, R., 728—730. The case was simple contract debts] ; but if the defendant 
remanded and afterwords came before is a Eurasian, 1 think it will recognise a 
Phear and Morris, JJ., on special appeal distinction. If Blaquibro had died before 
where these remarks were approved. See the passing of the Indian Succession Act, I 
20 W. R., 353 [1873] ; also Ram Gopal Law have no doubt that, in the administration 
T, Richard Blaquiire, 1 B. L. R. (0. C.), of his estate of the creditors, those secured 
37 [1867], where Norman, J., said : In by doed would have been paid first. It 
the case of a contract, where a Hindu or may be that the position of such creditors 
Mahomodan is defendant, the Court recog> is altered by the Succession Act, but that 
nises no distinction [between specialty and was the law of the Court.’* 



214 


MATTER IN WRITING. 


(2) Estoppels 
must be made 
out clearly. 


[part I. 

in these provinces as a deed, is an attested agreement prepared 
without any competent legal advice, and executed and delivered 
by parties who are unaware of any distinction between deeds and 
agreements. Under these circumstances it appears to us that 

justice, equity, and good conscience require no more than that a 
party to such an instrument, should be precluded from contradict¬ 
ing it, to the prejudice of another person, when that other, or the 
person through whom the other person claims, has been induced to 
alter his position on the faith of the instrument ; but where the 
question arises between parties or the representatives in interest 
of parties, who, at the time of the execution of the instrument, 
were aware of its intention and object, and who have not been 
induced to alter their position by its execution, we consider that 
justice in this country wdll be more surely obtained, by allowing 
any party, whether he be plaintiff or defendant, to shew the 
truth.” * 

Another cardinal rule as to the interpretation of written matter 
alleged to raise an estoppel is that the estoppel must be made out 
clearly * and that, consistently with the rule which prevents the 
terms of a document being added to or varied or altered by oral 
evidence,® the construction of a document may be aided by looking 
to the surrounding circumstances. These principles are recognised 
by Privy Council in Rani Meiva Kuicar v. Rani Hulas Kuxcar^ 
where the defendant, in answer to the plaintifiTs claim, 3®t 
up an agreement by way of compromise contained in two 
deeds, the second of \vhich recited that the whole property 
had been divided among the parties according to their specific 
shares (which had been declared by the first agreement), and that 
all the disputes had been amicably adjusted. There was no evi¬ 
dence, however, that any partition by metes and bounds had been 
made of the property in dispute. As to the second, and more 
material, document their Lordships said :—“ This document is in 
ambiguous language, and some care is required in considering 
what is the effect of the language in it. It may here be said that 

» I. L. R., 1 All., 410, dissented from in ♦ 13 B. L. R., 312 [1874]. The»in« ^ 
CktnvirappaT. Puttappa^ I. L. R., 11 Bom., was laid down by Sir Barnes Peacock, ® 
708 [1887]. Ticeedie v. Poomo Chundfr Ccayocfy, 8 

* Stt Introduction, p.Asupra, R., 125 [1887]. 

• Stt Act I of 1872, as. 91—97. 
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those who rely upon tho document as an estoppel—the nature of 
an estoppel being to exclude an inquiry by evidence into tbe 
truth— must clearly establish that it does amount to that ichich they 
assert,'^ Their Lordships then found that there were words which, 
taken by themselves, would comprehend tho whole of the property 
mentioned in the first agreement, but that these words were by the 
governing clause limited to tho property held by tho Court of 
Wards ; and proceeded—“It will be observed from what has been 
already said that their Lordships have felt this document is ambig¬ 
uous, and this being so, the construction of it may be aided by 
looking at the surrounding circumstances. If it had appeared that 
the appellant had had possession for a long number of years of 
some property which had belonged to Raja Rattan Singh in Oudh, 
and the respondent and those she represents had been in possession 
of other property which had belonged to the Raja, it might have 
been inferred that a partition had been made by agreement, and 
that the parties were content to hold what they had so agreed to 
take without any formal partition by a punchayat,''' This presump¬ 
tion, however, did not appear to be supported by any evidence of 
other property in Oudh being in the ownership or possession of the 
appellant by any acquiescence on her part from which a partition 
could safely be presumed. The rights, therefore, of the appellant 
were those declared by the first agreement, which was shewn to 
have never been carried into effect. 

But where the estoppel is manifest upon the face of a deed and Estoppel mani- 
another party has relied upon it, the doctrine operates in his favour. faL 'of**aci.’d? 
In Seva Ram v. Ali Bahhsh} one Moti Ram, the mortgaf^oe of 
certain property, mortgaged a portion to the plaintiff, representing 
himself to be the full owner, there being a clear and definite re- • 
cital to that effect in the deed. Subsequently Moti Ram actually 
became the owner by purchase, and a decree being obtained against 
him, the defendant, Ali Bakhsh, purchased the property at the auc¬ 
tion-sale. In a suit by the plaintiff to enforce the hypothecation 
of the mortgaged estate against Moti Ram and Ali Bakhsh, the 
latter being shewn to have been fully aware of the state of the title, 
the Court held that the plaintiff must succeed. He could have 
enforced the hypothecation against Moti Ram at any time before 

» 1. L. R., 3 All., 805 [1881]. 
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the purchase of Ali Bakbsh after Rloti Ram had acquired the full 
proprietary interest, as the latter would have been estopped from 
denying the terms of his deed, and Ali Baksh, who claimed through 
Moti Ram with notice of the recital, was in no better position.^ 

It follows from the rule now under discussion that no estoppel 
can be raised upon an invalid document. Thus where plaintiff and 
defendant both claimed through a document which the Court found 
to be a deed of gift and invalid according to Mahomedan Law, it 

O O 

was held that the document could not operate as a will, and that 
there was no estoppel upon the defendant. As between the parlies 
the document could not be taken as valid.^ 

The consideration for parol and written contracts, in this 
country, is essentially a matter of proof, and a statement that the 
consideration has been paid in full is only strong presumptive evi¬ 
dence which may be rebutted, consistently with the rule that ex¬ 
trinsic evidence is not receivable to contradict or alter the terms of 
a written contract.^ 


A receipt is a document, the terms of which cannot be mistaken 
and which is well within the intelligence of ordinary persons.* 
But where payunontis denied and evidence of non-payment is pro¬ 
duced, the burthen of proof that the money was paid is on the 
debtor.® “AVe think,” said their Lordships of the Privy Council, 


• Tho above case also illustrates tho doc¬ 
trine of title by e.«itopj)el elswbere discus¬ 
sed, The full owncrshii, acquired by Moti 
Ram by i)urchaso enured for the benefit 
of his mortjjajieo, Moti Ram having repre¬ 
sented to him thnt he wus hypothecating 
not merely his mortgage right, but the en¬ 
tire zomindnri and malcuzari estate. This 
aspect of tho case is not, however, express¬ 
ly noticed in the report of the judgment. 

• ICuvarlxit v. J/ir A/am Khan, I. L. R.. 
7 Bom., 170 [1883]. 

• Zamindar Strimata Oaureval/aba v. 
Virappa CArf/i, 2 Mad, H. C , 174 [1864]; 
see Act I of 1872, s. 92, prov. (1). 

• See Hunter v. Walters, L. R., 7 Ch. Ap. 
75 (82) [1871], In Bickerton v. Walker 
L. R., 31 Ch. D., 151 (159) [1885], Fry. L. 
J., observed : “The presence of a receipt 
indorsed upon a deed for the full «m<^unt 
of the consideration money has always 
been considered a highly important cir¬ 


cumstance. Tho importance attached to 
this circumstance seems at first sight a 
little remarkablo when it is rememl»orod 
that the <lccd almost always contains ft 
receipt, and often a release, xindor the 
band and seal of the parties entitled to tho 
money. But there ore circumstances 
which scorn to justify tho view which hM 
prevailed as t-* its importance. A dee 
may bo delivered as an escrow, bu» there is 
no reason for giving a receipt until the 

money is actually received, unless it be to 

enable tho person talking tho receipt to pro¬ 
duce faith by it. A deed is not always* 
perhaps rarely, understood by the jartios 
to it, but a receipt is an instrument 
with the ordinary intclligenco of men an 
women who transact business in this coun¬ 
try, and which ho who runs may read an 


understand.” 

• C/ioirdrp Dehy Persad v. Chovaiy 
Doirlut Sing, 3 M. I. A., 340 [1844]. 



CHAP. X.] 


COXSIPKUATION A MATTKU OF PHOOF. 


217 


retorring to the statement, in a deed of compromise, that the con¬ 
sideration money had been paid, “that , . . the statement of such 
a fact in a deed of this description is primd fade evidence, that the Prim;\ facio 
money therein stated to be paid, was paiil at the time of execn- may'^bo^roi-ut'* 
tion of the deed . . . But that evidence is completely rebutted.”' 

And it was conceded and taken as the fomulation of the decision 
that the admission of payment in the deed was not conclusive. 

The rule that consideration is a matter of proof was rccof^nised 

• 11 ii • 1 . « ” upon ui Inilia. 

in all the 1 residencies from early times. 

The Madras High Court, in a siiit^ to recover money lent to the Stipulation in 

, « , - . '' bona. 

aetendant upon bonds executed by him which contained a statement 
that the principal had been borrowed and received in cash, allowed 
him to prove that he had received only a portion, overruling certain 
decisions of the late Sudder Court of that Presidency. “ There is 
no doubt,” said their Lordships, “that the statements in the bonds 
are strong primd facie evidence of the truth of the actual receipt of 
the mouey, and to be rebutted only by clear and satisfactory proof 
to the contrary on the part of the defendant, upon whom lies the 
onus of proof. But they cannot on any sound principle of the law of 
evidence be treated, between these parties, us conclusive evidence.” 

In the following year the Calcutta High Court, referring to Calcutta. 


previous decisions of the Sudder Court, held that the mere ab¬ 
sence of an endorsement of payment on the back of a kisthundee 
could not prevail against positive proof of payment, and evidence 
should therefore have been allowed.® Similarly, it was ruled that 
a stipulation in a bond that all payments should be endorsed on the 
hack thereof, and that all other pleas of repayment should be futile, 
is no estoppel, and the obligor may prove by other means that the 
debt or a part of it has been satisfied.' In a like case ® the Madras 
High Court observed : “In deciding whether the alleged payments 
were made, of course the omission of endorsements is a most im¬ 
portant circumstance to be considered.” And the High Court of 
the North-West Provinces held to the same effect.® 


* Cftoicdry Dthj Period v. Chowlnj * Kalee Don Miltra v. Tara Ckand Roy, 

Doicluf Sing, 3 41. 1. A., 354. 8 W. R., 316 [1867]. 

* Zemindar Strimatu Oaureval/ala v. * A. Siukachell Hvi ChtUy v« GoviHil* 

Viray-pa CfuUi, 2 Mod. H. C., 174 [1864]. apj>n, 5 Mad. H. C., 451 [1870]. 

* (Jirdharee Stagh v, Lnlloo Koomrur, ® Sugar Mol! v. AzeemooHah, 1 N,-W,F, 

3 W. R. (Misc.), 23 [1805]. H. C. R., 146 [1869]. 
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tho practice. 


In a suit ^ upon a bond executed by the defendant upon an ad¬ 
justment of the accounts of his dealings with the plaintiff, it ap¬ 
peared that the defendant had admitted upon the bond that a 
certain balance was due, but afterwards set up that the balance had 
been incorrectly stated owing to errors in the adjustment. The 
bond contained a stipulation that no payment was to be recognised 
except “ after causing the payment to be entered on the back of the 
bond or after taking a receipt for the same.” The defendant 
alleged that he had made various payments in respect of the 
balance which were not indorsed on the bond and for which he held 
no receipt. The Bombay High Court referred to the previous deci¬ 
sions and observed :—“ We do not think that the defendant ought 
to be permitted to reopen the question of the correctness of the 
balance. The defendant says that he objected to it at that time ;. . 
assuming that to be true, the defendant must be regarded as having 
waived his objection, for, notwithstanding it, he subsequently exe¬ 
cuted the bond and made payments upon it. It would be different 
if his allegation were that, after the execution of the bond, he dis¬ 
covered the errors in the account on which the balance was arrived 
at.” And, upon the stipulation, the Court observed :—“It is against 
good conscience that an obligee should stipulate that, although he 
may have been paid in part or in full, he should, if the evidence of 
such payment were not in writing, be at liberty to treat the payment 
as a nullity. He would, in enforcing such a condition, be availing 


himself of his own negligence or wrong. Such a condition, vre 

on G ♦ 

think, could only be imposed by tbe Legislature, which has in 
certain cases imposed somewhat analogous conditions, as for 
instance in section 206 of the Civil Procedure Code, * The 
learned Chief Justice then referred to the antiquity of the practice 
among Hindus of indorsing payments on bonds and giving receipts 
in writing, and cited texts,* showing that the omission of a creditor 
who accepted a payment but refused to grant a receipt, mighk 
operate as a forfeiture of the balance of the debt; and concluded 
“ It is, however, with the Anglo-Indian law of evidence we have 
to deal. It does not exclude oral evidence of payment, and we 

• Aarayan (Tndir Patti, t. MotUal of 1882, s, 257, as to money payable un<ler 
Pamdas, I, L. R., 1 Bom., 45 fl875], a decree. 

Westropp, C. J., and Kemball, J. • Colebrooke*a Digest, Bk. 1. P‘* 

• Act VIII of 1859, s. 206 ; Act XIV 828. 
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should deem it to bo both against good conscience and the policy 
of the law to reject it.” 

So, in England, an acknowledgment of receipt of money or 
goods, not actually amounting to a contract between the parties, is 
evidence between them, but is generally capable of being explained. 
In Farrar v. Hutchinsion^ the plaintiffs sued as partners on a bill 
of exchange, and the defendant produced a receipt given by one 
of them. The plaintiffs proved that the receipt was given for the 
purposes of the cause, and was not bond fide. Lord Denman 
observed ;—“ It appears to us that in all cases a receipt signed by 
a party, like any other statement made by him and produced after¬ 
wards to affect him, is evidence, but evidence only, and capable of 
being explained ; ” and the receipt, though signed by one of the 
members of a firm, was held to be a fraud upon the others. So 
where two co-trustees sued to recover a sum of money and the 
defendant produced a receipt signed by one of them, evidence was 
admitted to shew that the giving of the receipt was a fraudulent 
transaction and that the defendant had not paid the money. 
Abbott, C. J., remarked :—“ The receipt was not a discharge of 
the action nor was it pleadable in bar ; but a release is, and 
although fraudulent, a Court of law can only avoid it by equitable 
interference. A receipt is very different, and is nothing more 
than a primd facie acknowledgment that the money has been 
paid.’** In Graves v. Ke^ a receipt on a bill of exchange was 
allowed to be explained by shewing that the money had been paid 
in order to acquire an interest in the bill by purchase, and the 
negotiable quality of the instrument was not therefore destroyed. 
Lord Tenterden holding that a receipt is an admission which may 
be contradicted or explained, and is not conclusive evidence except 
in favour of any person who may have been induced thereby to 
alter his condition.^ 

Bowes V. Foster^ is a typical case of this kind. There a fictitious 
invoice of the goods in the plaintiff*s shop was made out, and a 
receipt given to the defendant for the sum therein stated to be the 
purchase-money. The defendant took possession of the goods, and 


Rule in Eng- 
laiul. 

Acknowleil'’:- 
nu'iit «>f 

ns I'l'twut'H tlio 
pnrlivs. 


PiU'tnofs. 


Co-trustcos. 


Rolcnso. 


Rill of ex- 
change. 


Fictitious in¬ 
voice. 

Bowes i>. 
Foster [1858]. 


• 9 Ad. A El., 641 [1839]. ♦ Set the judgment in 318 (n). 

• S&aifev. Jacieon, 3 B. * C., 421 [1824]. • 2 H. & N., 779 ; 27 L. J. (Exch.), 262 

• 3 B. & Ad., 313 [1832]. [1858]. 
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Rico V. Rico 
[1854]. Unpaid 
vendor parting 
with deed re¬ 
citing tliat 
purchase- 
money has 
been paid. 


Unpaid ven¬ 
dor’s lion de¬ 
feated. 


afterwards sold the goods as liis own. The plaintiff, in an action 
for trover, was allowed to shew that the transaction was a fictitious 
one, entered into in order to create a colourable title in the defend¬ 
ant to prevent the goods being taken in execution. “A release,” 
said Martin, B., “annihilates the debt, but a receipt is only 
evidence of payment; and if it be proved that in point of fact no 
payment was made, it cannot operate against such proof.” 

But where a person has been induced to alter his condition, the 
rule expressed by Lord Tenterden in Graves v. applies. 

Where a person hands to another a document which on the face of 
it professes to be a transfer of property or a receipt for money, 
and that other is induced to change his position, it would be a 
fraud upon him to allow the former to shew the real truth. 

This rule was laid down with great clearness by Kindersley, 
V. C., in Rire v. Rice.^ In that case the vendors conveyed pro¬ 
perty without receiving the purchase-money in full, but the assign¬ 
ment recited the payment of the whole purchase-money, and the 
usual receipt was indorsed on it, and the vendors allowed the title- 
deeds to be delivered to the purchaser. The day following the 
execution of the deed, the purchaser deposited the assignment and 
title-deeds with a memorandum of deposit to secure an advance* 
and absconded without paying either the vendors or the equitable 
mortgagees. The property not being of sufficient value to satisfy 
both the vendors and the equitable mortgagees, the question of 
priority arose as to which of these two equitable interests should 
prevail. The Court applied the principle of estoppel by conduct. 

In Shropshire Union Railways and Canal Co, v. The Qaeen, 
the case last cited was approved by the House of Lords. Lord 
Cairns, L. C., referring to Rice v. Rice^ observed :—“There a 
vendor, who unquestionably would have been held to have, in the 
eye of a Court of Equity, a lien for his purchase-money, for some 
purpose indorsed upon the deed a receipt for that purchase-money 
stating that it had been paid. That was just the same thing as i 
he had stated that he had not a lien, or that he did not wish to 
insist upon a lien for the purchase-money, and it would have been 
contrary to the first principles of equity, and indeed o f common 

•L. R., 7 E. * I., Ap., 496 


i 


» 3 B. & Ad.. 318 (n) [1832]. 
• 2 Drewry, 73 [1854]. 


[1875]. 
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sense, to say that, after that deoil had been given by liiin to the 
purchaser, and the purchaser armed with that deed liad created an 
interest in some third party on the faith of that statement, the 
vendor could subsequently come forward, and, as against tliat third 
party, claim to be put in possession of that lien which by tlie 
indorsement of that receipt ho had virtually surrendered.” 

In BickeHon v. ^ the plaintiffs had mortgaged their Mort-asror 

interests in certain stock and policies of insurance to one Batesof 
for £250, but only received £91. By the mortgage-deed they’ilumey ostop- 
acknowledged the receipt of tho entire amount, and they also 
signed a receipt to that effect indorsed upon the mortgage-deed. fun 

Bates transferred the mortgage to one Hunter, who gave full value 
for the mortgage as a mortgage for £250, without making any 
inquiry from the mortgagors. The Court held that the plaintiffs 
would have been entitled as against Bates to redeem upon payment 
of the sum they actually received with interest, but that as against 
Hunter the mortgage must be taken to be a mortgage for £250. 

Where an owner of deeds has placed them under the control of of 
another, and has authorised him to pledge them for a certain sum, estopped, 
and the latter has pledged them for a larger sum with a person 
who has dealt bond fide w’ith him and without notice of the limits 
of his authority, the owner of the deeds cannot redeem them 
without repaying the full amount advanced.^ 

The weight to be attached to a recital differs according to the (4) The effect 
circumstances. In some cases it is conclusive and in others very to recitals, 
far from so, but it is in all cases evidence as between the parties 
who make it, being a statement deliberately made by those parties. 

It is no more evidence as against third person than any other state¬ 
ment would be.® 

The rule as to the effect of a recital is thus laid down by Erie, Tho contract 
J., in StrougJiill v. Buck^ :—“I have no doubt that a recital by S? ‘thopai-tie" 

> L. R., 31 Clh. D., 151 [1885]. See the ous stipulation in a deed may undoubtedly ed\^ 
remarks of Fry, L. J,, at p. 158. be governed or Qualified by a recital ; but, 

• Sco Brocklesby v. Temperance, Build- on tho other hand, if the intention of the 

iny Society, L. R,, ’93, 3 Ch., 130, and cases parties is clearly to be collected from the 
there cited. operative part of the instrument, that in- 

• Brajeehioare Pethakar ▼. Budhanuddi, tention is not to be defeated or controlled 
I. L. R,, 6 Calc., 288 [1880]. As to recitals because it may go beyond what is expressed 
in deeds ite further Pellikelagaiha Marear in the recital " [p. 100]. 

V. John Qoik/ried Sigg, L. R., 7 I. A„ 83 ♦ 14 A. & E. (Q. B.), 781 (784, 787) 

[1880], “ Tho construction of an ambigu- [1850], 
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one party of a state of facts on the faith of which the other party 
was induced to enter into the contract is an estoppel in favour of 
the party who entered into the contract on the faith of them. But 
such recital does not estop in favour of third persons who did not 
contract on the faith of it.” And Patteson, J., in delivering the 
judgment of the Court, formulates the rule more precisely 
“ When a recital is intended to be a statement which all the parties 
to the deed have mutually agreed to admit as true, it is an estoppel 
Does the roci- Upon all. But when it is intended to be the statement of one party 

only, the estoppel is confined to that party, and the intention is 
whiih tllo^par- fn gathered from construing the instrument. All the cases 
acted?were brought forward and considered in Young v. Raincocky^ 

and we have no doubt that the result of them is as above 
stated.” 

It seems clear that a recital in a document, formal or informal, 
is binding if, in the words of Martin, B., in South~Eastern Raihoay 
Mistnke may Co. V. Warton^^ “ it is the bargain on the faith of which the parties 

have acted but it is equally clear that evidence of the circum¬ 
stances under which an admission by recital has been made is 
receivable to shew that the recital was introduced into the deed 
by a mistake of fact, and does not represent the real trans¬ 
action.® 

There is, however, no estoppel where the action is upon a matter 
not arising out of the deed, but wholly collateral to it. The rule 
as to this was stated by Parke, B., in Carpenter v. Bullei* : 
a distinct statement as to a particular fact is made in the recital of 
a bond or other instrument under seal, and a contract is made with 
reference to that recital, it is unquestionably true that, as between 
the parties to that instrument and in an action upon it, it is 
competent to the party bound to deny the recital .... Bi*** 

is no authority to shew that a party to the instrument would be 
estopped in an action by the other party, not founded on the dee 
and wholly collateral to it, to dispute the fact so admitted, though 
the recitals would certainly be evidence.” 

♦ 8 M. & W., 209 (212) [18411. ^ ^ 

parte Morgan, L. R.i 2 Ch. Mr-y. 

• See Brooke ▼. Haynet, L. R., 6 Eq./ 25 [1876] ; Souih-Battem Bailtray Co.J’ 

[1868]; Empson't ctue, L. R., 9 Eq., 597 ton, 6 H. & N., 520 (528) [1861]; / 

1870]. Carter, 3 K. & J., 617 (645) [1857]. 


No estoppel 
as to matters 
collateral. 


* 7 C. B., 310 [1849]. 

■ 6 H. & N., 520 (527) [1861]. 
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The rule that a general recital docs not work an estoppel, but a 
recital of a particular fact does work an estoppel,* would seem to 
bo another way ot stating the principle that estoppels must bo 
precise and certain. In all cases, it is apprehended, what is to bo 
looked to is the contract which the parties have made. 

In a suit to enforce a mortgage-bond^ the defendant pleaded Cases wiioro 
that he had purchased the property hond fide from the mortgagor, not conclusive 
and that the mortgage was a fraudulent transaction. The bond 
contained a recital that consideration had been paid, and the exe¬ 
cution and registration of the deed were proved. Garth, C. J., 
referring to the case of Chowdhry Dehy Persad v. Chowdhry 
Dowlut Singh^ said that, “ in a case of this kind the weight to be 
attributed to the recital would depend entirely upon the other evi¬ 
dence of the hond Jides of the bond. Against the defendant, who 
claimed under the mortgagor, the recital would be evidence, 
but if the transaction itself were not honest the recital would have 
little weight. 


A recital in a deed of the necessity for contracting a debt bind¬ 
ing on a member of a joint family is some evidence of the necessity, 
but is by no means conclusive. Its absence will, however, make 
it difficult for the person affirming that there was necessity to 
succeed.* Similarly, a recital that money has been borrowed by 

a Hindu widow for her husband's shradh is by itself no evidence 
to charge the estate.® 

A recital, though it may not amount to an estoppel, may have Primi facie 
force primd facie as an admission by conduct. The point is illus- 
trated in Sarkies v, Prosonomoyee Dassee^^ a decision which invol¬ 
ved other questions. That was a suit for dower by an Armenian 
widow against Hindu purchasers. The deed of conveyance recited 

• Sm. L. Ca., Vol. II, 9th cd., 906, 907. gage ; Gopal v. Narayan, 1 Bom. H. C., 

• Brajtskxcart Pe.ihal-nr v. Budhanxiddt, 81 [1863], as to separation between mem’ 

1. L. R„ 6 Calc,, 268 [1880]. bers of a family; Bhtehnarain Singh 

• 3M.I.A.,347 [1844]. -A'eco/^oer. Marsh., 373 [1863], as to recital 

• Silher Chand v. Dulputly Singhs I. L. in lease of fact of rtioolitarnamah ; Bomanju 

E., 6 Calc., 383 (376) [1879]. Muncktrjet v. Hossain AhdooUah, 5 W. E. 

• Soe Stinker Ball Y. Juddoohuru Suhaye, (P. C.), 61; 1 M. I. A., 494 [1866] ; Nil- 
9 W. R., 285 [1868]. For other cases where menu Ckoadhry y. ZuheerunUsa Khanvm, 
recitals have not been held to be conclusive, 8 W. R., 371 [1867]; Laitkynan Dada Naik 

Mahomed Hamidoolahv.ModhooSoodun v. Ram Chandra Dada Naii, I. L. R., 1 
Ohose, 11 W. R., 298 [1869], as to posses- Bom., 561 [1877], ns to recitals in wills. ’ 
sion ; Raa Kurun Singh v. Meklab Koonwer, « I. L. R., 6 Calc,, 794 [1881 J. 

3 Agra, 150 [1868], as to previous mort- 
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that the plaintiffs husband was entitled to an estate of inheritance 
in fee-simple. On appeal the defendants contended that there was 
no sufficient evidence that the husband’s estate was an estate in 
fee-simple. Upon this point the Court observed that, although as 
between the plaintiff, who was no party to the deed, and the defend¬ 
ants, there was no estoppel, yet as the purchasers bought the pro¬ 
perty as and for an estate of inheritance, and paid for it as such, 
it was clearly primn facie evidence against the defendants claiming 
under tho purchasers that the estate was what it purported to be. 

A recital may be explained by looking to the surrounding cir¬ 
cumstances. In Gour Monee Dehea v. Krishna Chnnder Sannyal, 
the plaintiff claimed under a hohala which contained a recital that 
one Haradhun, the former owner of the property, had died child¬ 
less or without male issue. The defendant contended that upon 
the recital it must be taken that her ow'ii title as daughter of Hara¬ 
dhun would arise immediately upon his death, and that neither the 
plaintiff’s vendor nor her deceased husband could have taken the 
property. The plaintiff was allowed to shew that Haradhun left 
a sou who died childless, and that upon his death the property 
descended to one Bissumbhar, and after his death to hie widow, 
the plaintiffs vendor.® 

The position inter se of parties to a fraud against third persons 
has been noticed in the Chapter upon Benami Transactions.^ The 
question arises in connection with the present subject when one 
person has conveyed his property to another for the purpose 
effecting a fraud and such fraud has been effected. In such a case 
it appears doubtful whether either of the parties to the fraud can 
be allowed to shew the truth and avoid the effect of the deed as 
against the other party. Upon this point there is a conflict o 
opinion in the Indian Courts. The argument in favour of t e 
estoppel is put very clearly in the judgment of West, J., 1° Che^ 

> I. L. R., 4 Calc.. 397 [1878]. See band being dead, she was his 
Nunhoo Sahoo v, Boixlhoo JummadaVy 13 W. prosentatiTe, and that, for t ^ 

B., 2 [1870], stated, she thought fit ta 

• Tho Court observed : “ It appears to It is a circumstance which t e ^ 
us that this is not such an admission as would be quite right in in 

conclusively binds the plaintiff. It was not deration, but which it woul pjaiotiff” 
essential to state in this kcbala by what holding binding as against ^ ® 
moans the property which was being sold [p. 401]. The defendant s 
had come to tho husband of tho vendor. It was, however, barred by linii 
was enough for hor to recite that her bus- • Part I, Chapter 11. 
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wappa V. Puttappai^ where the authorities are exhaustively 
discussed. 

The rule in England has been stated thus A party to a con- Rule in Eng- 
tract which is fraudulent against third persons cannot excuse him- 
self from the performance of his part of the agreement by alleging 
that it was fraudulent and void,” upon the principle that a man 
cannot set up his own fraud to avoid his own deed. But “ where 
the purpose for which an assignment is made is not carried into a mere 
execution and nothing is done under it, the mere intention to effe‘'ct*air 
effect an illegal object when the assignment is executed does not 
deprive the assignor of his right to recover the property from the 
assignee who has given no consideration for it.”® 

The rule has not always been uniform in Calcutta. In Kalee- 
nath Kur v. Doyal Kristo Deh^ the plaintiff sued to recover pro- Calcutta not 
perty transferred by his father in fraud of creditors. The Court 
held, referring to numerous authorities,* that the plaintiff could 
not be allowed to allege and plead the fraud of another person 
through whom he derived his title, Hobhouse, J., observing : “ On 
the whole I think that there are circumstances specially applicable 
to this country which incline me to think that those judgments 
are as politic as I am inclined to think that they are good in law. 

1 believe that it is good that parties in this country should un¬ 
derstand that in making arrangements in regard to their property 
for fraudulent purposes, such as defrauding creditors, they are 
entering on a dangerous course, and that they must not expect the 
assistance of the Courts to extricate them from the difficulties in 
which their own improbity has placed them.” 

The learned Judges, however, arrived at this decision with 
hesitation, and Bayley, J., referred to a passage in Taylor on 
Evidence,^ where it is stated that the cases of Montejiori v. 


* I. L. R., 11 Bom., 708 (713—719) 
[1887]. 

• May on Fraudulent and Voluntary DU- 

positiona of Property, 470_472. 

• 13 W. R., 87 [1870]. 

♦ Ohhoy Chum GhuUuck v. Treelochun 

S. D. R. [1859], 1639; Okumuh 
IIos$ein v. Matstt TJaetmooniBsa, Hay 
[1862], 528; Hurry Sunher Mooktrjee v. Kali 
Coomar Mookerjee, 'W.R. [1864], 266; Luckhet 
Narain Ckuekerbutty v. Taramonte Dostu 


3 W, R., 92 [1865] ; Fure^doonissa v, Ruho 
mvt, 4 W, R., 37 [1865] ; Alohoondry Ooop. 
to V. Iloro Lai Roy, 6 W. R., 287 [1866]. 
See Kanhya Lai v. Mohadto Sinuh, 6 W R * 
293 [1866]. ’ 

“ Stt Sth ed., 115, 116. “ It soema now 
clearly settled that a party is not estopped 
by his deed from avoiding it by proving 
that it was executed for a fraudulent, il. 
legal, or immoral purpose.” See p.’ 70 
(n), 4, suina. 
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Monlejiorr and Doe v. Roherts^^ upon which the decision in Obhoy 
Churn GhuttneJe s case was based, are no longer law, and where 

’ O' 

the contrary rule is laid down. 

In Sreemutti/ Debia Chowdhrain v. Dimola Soonduree Debia^ 
Kaleenath Kurs case is stated to be contrary to other decisions in 
which it has been held that parties are not precluded from shew¬ 
ing the real nature of the transaction, although it might have been 
entered into for the purpose of setting up against creditors an 
apparent ownership diti'erent from the real ownership. 

The question arose at Allahabad in Param Singh V. Lalji Mal^ 
where the parties in 1853 had entered into a deed of conditional 
sale to protect the plaintitf’s property in consequence of disagree¬ 
ments which had arisen between the plaintiff and his son, and the 
defendant had executed an agreement by which he undertook not 
to disturb the plaiutiff^s possession. Subsequently a third party 
obtained a decree against the plaintiff* and attached the property, 
when the defendant intervened and made good his claim on the 
strength of a decree for foreclosure which he had obtained against 
the plaintiff' ex parte. The defendant applied for execution of his 
decree against the plaintiff, but did not seriously prosecute his 
claim until 1872 when ho obtained possession. The plaintiff then 
sued to recover possession of the property, alleging that the de¬ 
fact no sale had token place, the plaintiff 
was entitled to recover. In the case be of* 
the Court the respondent furnished the ap¬ 
pellant with a deed of conditional 
which did not, by itself, operate to p^ 
the property in the lands therein menUon ^ 
The foreclosure made the sale obso u o» 
the decree awarded possession ; but ha 
the decree been executed, the prope 
Would have remained the property of t e ^ 
spondent; the parties « hypofhtn, did 
intend that the property should ^ 

that by the deed, foreclosure, and de^ 
semblance of title should bo crea i® 
appellant. If this bo so, the case 
does not .appear distinjfuishable 
Bo>res v. Foster ; but if it bo distinffiws » 
on the ground that by the deed, for _*» 

or decree, or by all of them, the **^poa- 
passed, then, it appears to us, the 
dent is entitled to rely on U»o ^ , 

ment." pp. 111. 412. Tum® 

Oldfield. JJ. 


> 1 W. Bl.. 3G3 [1762]. 

» 2 B. & Aid., 367 [1810]. 

® 21 W. R„ 422 [1874). The subject is 
discussed at p[>, 70—74, 

^ U L. R., 1 All., 403 [1S77]. Tho Court 
ubsorvod The doctriae that iV/ jxtiu (fe- 
I ic(oj:po({or tst conditio or that tho 

Court, hading^ a man embarrassed by de¬ 
ceit, to which ho was himself a party, mil 
uot interfere to relieve him from tho conse* 
quonces, must not bo accepted without 
qualification. Tho English Court of Ex- 
chequor in Boices v. Foster [27 L. J. (Ex.) 
62 ; 2 B. 4; N , 779 (1858)] allowed a plain* 
tiff to recover from the defendant, goods 
which ho had deposited with tho defend¬ 
ant in order to defeat or hinder tho chiitns 
of creditors who might sue out execution, 
although the plaintiflf had, for tho purpose 
of deceit, furnished tho defendant with ori* 
donco of a sale by handing him a priced 
invoice for the goods, and a receipt for tho 
price; the Court held, that, inasmuch as in 
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fendaut was a mere trustee, /Vmyar.v tor him, and that it was never 
intended that the property should pass. The High Court hold 
that no limitation could run until the defendant expressly dis¬ 
avowed the trust, and upon the question of estoppel cited the 
Privy Council case of Ram Sunin Shi^h v. Musst. Pran Pear»/,' 
observing : “In this countiy where ismfarzi transactions are so 

common.we should establish a dangerous precedent were we 

to rule that, under all circumstances, a party is bound by his deed, 
and concluded from shewing the truth.” 

The above decision has, however, been dissented from in Bom- Ruit 
bay. In Chenvirappa v. Puttappa^ the plaintiff, with a view to 


protect from creditors a house which he had purchased, caused the 
conveyance to be executed in favour of the defendant, his uear rela¬ 
tion, and held the property for several years as the defendant's 
tenant. Subsequently the defendant by collusion with the plain¬ 
tiff obtained an e.c parte decree against him. The plaintiff sued to 
have it declared that the sale-deed and the e.v parte decree were 
collusive transactions in fniud of the plaintiff’s creditors, and that 
the defendant, his benamidar, was a trustee for him. The case was 
decided mainly upon the principle of res judicata,^ but the Court 


iu Bum- 


considered it doubtful whether, assuming that the original relations 
of the parties had not become merged in the decree, such a trust 
arising out of a turpis causa could be enforced by the Courts, and 
expressed an opinion that the parties to a collusive transaction 
should be permitted to shew the truth only where such a transac¬ 
tion remains in an inchoate stage and not where a third person's 
rights have already been defeated.* 

The case of a plaintiff and a defendant are, however, distin¬ 
guished by Sargent, C.J., in the recent cusq oii Pahaji v. Kiushna^^ 
observing that “ there was no authority of a Court of equity 
which questions the right of the defendant to plead such a defence 
whatever doubt there may be as to the plaintilPs right to avoid his 
own deed by setting up his own frauduleut act.” 

* 13 M, I, A., Sol (559) [1870]. * See this case further discussed, infia^ 

® I. L. R., 11 Botn., 708 [1887]. See, Part II, Chapter III, in couuection with 
however, Mahad<iji Oopal v. Vithal liallal, decrees. 

I. L. R., 7 Bom., 78 [1881J; LwhnUlas ♦ See Indian Trusts Act (II of 1882], 
Khimji V. Mutji C«;yV, I. L, R., 5 Bom., s. 84. 

295 [1880]; Jiahaji v. Krishna, I. L. R., 18 » I. L. R., 18 Bom., 372 (374) [1893]. 

Bom., 372 [1893]. 
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Certain other subjects connected with matter in writing remain 
to be examined. 

The rule of title by estoppel, which has already been noticed in 
connection with the estoppel against the landlord,^ has been 
codified in the Transfer of Property Act,^ and the Specific Relief 
Act,® and may be stated in the following form :—AVhere a grantor 
by his intention to be gathered from the scope and object of the 
instrument appears to state that be has a certain specific interest, 
and the Court finds that the parties proceeded upon the assumption 
that such an interest was to pass, the after-acquired estate of the 
grantor ‘enures ^ for the benefit of the grantee, and the grantor or 
his representatives will be estopped from denying that he or they 
were possessed of the interest which purported to have been con¬ 
veyed when the deed was executed. The rule, it is conceived, 
may apply to any deed or writing, apart from the question of its 
formality and subject only to the requirements of registration, and 
in the case of moveable as well as immoveable property. 

In Deoli Chand v. ^irhan A mortgaged a four¬ 

teen-annas share to B, who afterwards bought from A a 
two-annas share which he re-sold at a later date to A. 
The twelve-annas share in the mouzah belonging to A was sold m 
execution of a decree against A and was purchased by B. B then 
attempted to execute his mortgage-decree against the two-annas 
share which he hud resold to A. The Court observed : ‘ The 
contract of the judgment-debtor was to hold fourteen annas sub¬ 
ject to a mortgage for the repayment of the debt due to the appe^ 
lant. So long as he had only a twelve-annas share in his posses 
sion the mortgage security was of necessity reduced to that amount, 
but if at any time he became owner of fourteen annas, the creditor 


• Act I of 1877. s. 18: “^beroap^n 
contracts to sell or let cerUun J 

haring only an imperfect title 
the purchaser or lessee (except as 

prorided by this chapter) ^ 


> Supra, Chapter III, pp. 104—106. 

* Act IV of 1^2, s. 43 : “ Where a person 
erroneously represents that he is author¬ 
ised to transfer certain immoToahle proper¬ 
ty, and professes to transfer such property wise — Ie»or 

for consideration, such transfer shall, at the following rights (a) if the vendor or 
option of tho transferee, operate on any in- has, subsequently to the sale or 
terests which tho transferor may acquire in acquired any interest in the p 
such property, at any time during which the the purchaser or lessee may 
contract of transfer subsists. Nothing in to make good tho contract on ® 
this section shall impair tho right of trans- interest.' 
ferees in good faith for consideration without 
notice of the existence of tho said option. 




♦ I. L. R., 5 Calc., 253 [1379]- 
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had an equitable right to demand that that I’om toon anna:^ slionUl 

bo held subject to his mortgage. This principle Las been distinct¬ 
ly recognised in the Specific Relief Act.'’ 

So it has been held that a mortgagor executing a mortgage at a 
time when he has no title to the property must make good the 
contract out of any interest he subsequently acquires,' and the 
same rule applies in the case of a salo.^ 

Similarly, where a mortgagor mortgaged property, representing 
that it was unincumbered, whereas in tact it was' subject to an 
annuity, his heirs, who afterwards became entitled to the annuity, 
were held precluded from setting up the charge.^ 

The mere fact of a person attesting a deed is no evidence in Prosnmp- 
itself that he consented to it or knew its contents,* but in the case AiSuaion of 
of a transfer or conveyance of property by a Hindu widow in eWdeicTor 
Bengal upon the ostensible ground of legal necessity, the fact that 
a reversioner has attested the deed may bo an important circum¬ 
stance to shew his assent, if there is evidence to shew that he was 
aware of its contents. In liajlakhi DeU v. Gakul Chandra 
Chowdhurt/,^ the rule is thus stated by ithe Judicial Committee 
“Their Lordships cannot affirm the proposition that the mere attesta¬ 
tion of such an instrument by a relative necessarily imports con¬ 
currence. It might no doubt be shewn by other evidence that 
when he became an attesting witness he fully understood what the 
transaction was, and that he was a concurrent party to it, but from 
the mere subscription of his name that inference does not neces¬ 
sarily arise.” “It constantly happens,” observed Garth, C. J., in 
the case first cited, “that persons subscribe deeds as witnesses 
without having the least notion what they contain ; and if people 
were to be held bound by an instrument which they so subscribe, 

it might be a dangerous thing to witness any other man’s sic^na- 
ture.”s 


» Pranjtvan Oorardluindas v. Biiju, I, L. 
R., 4 Bom., 34 [1879]. 

» Sheo ProAud v. Udai Sinyk, I. L. R., 2 
All., 718 [1880]. 

• Radhey Lai v. MaJudi Pr<uad, I, L. R., 
7 All., 864 [1885]. 

* Ram Chunder Pcddar v. Har Dot Sen, 
I. L. R., 9 Calc., 463 (468) [1882], observ¬ 
ing upon the Privy Council case. 


• 3 B. L. R. (P. C.), 57 (63) [1869]. 

* /A, 63. See, however, Matadeen Roy 
V. Mutsoodun Siny/t, 10 W. R., 293 [1868], 
explained in Ram Chunder Poddar v. Ilai'i 
Das Sen. In the earlier cose two brothers 
were entitled to a property in equal shares ; 
one of them conveyed the whole property 
away, and the other attested the deed. 
The Court inferred that the latter was a 
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Destroying' or 
rofnsiiiy: to re¬ 
ceive a docu¬ 
ment. 


Signature of 
Pardanasliin. 


(c) Documents 
which may 
raise an estop 
pel. 

Invoice. 


In tins connection may be mentioned the presumption against 
a person wilfully destroying a document that he was aware of its 
contents. In Ardeshir Dlianjihhai v. The Collector of Suratf a 
(.tirious case, the plaintiff relied upon a sanad and petitioned the 
Mainlatdar of the pergunnah to search for it. The lower Court 
found that the defendant had destroyed what purported to bo a 
copy of the sanad. The High Court held that the rule omnia 
praesamuntur contra spoliatorem^ applied, and that it was not com¬ 
petent to the defendant to say that the document was not such a 
one as could legally be admitted in evidence, and that, as the 
plaintiff had made out a primd facie case ho was entitled to succeed. 
In the same way a person, who refuses to receive a registered 
letter sent by post, cannot afterwards plead ignorance of its 
contents.® 

It is necessary to mention that in the case of pardanasliin ladies 
the Court requires very clear evidence that documents executed 
by them have been properly explained to and understood by them, 
and the onus will be on those who rely upon such documents to 
satisfy the Court that the executant was fully aware of the nature 
of the transaction * The ordinaiy presumption that a party who 
signs a deed knows what he is doing does not in this case apply* 

Certain documents which may raise an estoppel require to be 
. noticed. 

An invoice in most cases does not represent the real contract, 
though it may be strong evidence between the parties. “If at the 
time of the sale an invoice is made out, or anything passes to shew 
that the parties meant the invoice to be the contract, it would be, 
but the mere fact of an invoice being afterwards made out will not 
make it the real contract, or clothe it with the inci den s o 

16 W. R., 223 [1871]. As to service 
to quit by registered letter see 
. D,c<irl-a Nath, I. L. R., 15 


coDsentiog party. As to wbat will amount 
to consent on the part of a reversioner and 
how far the concurrence of some of the 
members of a family may bind the rest, tte 
Mayne’s Hindu Law, §§ 592, 593. 

> 3 Bom. H. C. (A. C.) 116 [1866]. 

• .Armory v. Delamirie, 1 Sm. L. Ca., 9th 
ed., 385. “ If,” said Lord Holt [Anon . 1 
Ld. Raym., 731], “ a man destroys a thing 
that is designed to be evidence against him¬ 
self a small matter will supply it.” 

• LootJ AH Meah v. Pearte Mohun Roy, 


V 

[1888]. 


Sadiiht Lai V. Sfuohharat • 

R.,7ralc.,245 ;L. R-. « S,’ 

Delroos B<inoo B<y»m v. Athgar ^ 

15 B. L. R.. 167; 23 W. B., 4S3 p8<6J. 
A shgar A lly v. Deh'oos Bosoo • 

R., 3 Calc.,-324 [1877]. 

» Ashgar Ally v. Delroos Banco 

I. L. R., 3 Calc.. 324 [1877]. 
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onc.^ ” In Ilohlintj v. Elliott- parol oviilonco was holil aJmissiMo 
to shew tluittlio person wlioso name appeared upon the invoice was 
ill fact not a contracting party, tbo contract having hoen made hy 
parol previously, and Pollock, C. B., doubted whether in any case 
an invoice can with propriety bo called an estoppel. 

But there are other documents which, when acted upon, may 
estop the person responsible for them from denying their etfect. 
Of this nature are warehouse receipts, delivery orders, and other 
documents of that class. These documents represent goods as 
being in the custody of a person who holds them for and on 
account of another, and the receipt may amount to an admission 
by that person, that ho is a kind of bailee for the other, or to an 
attornment by him to the other. Such documents have sometimes 
been described as quasi negotiable but, in fact, the issuing of these 
receipts can amount only to a representation (upon which a pur¬ 
chaser for value may be justified in acting) that the goods are 
lying in the warehouse to the order of the person who holds the 
receipt for the time being, for valuable consideration, and without 
notice of any defect in the title of the person from whom ho ob¬ 
tained the receipt. 

Illustrations of this class of case are to be found in the cases of 
The Ganges Manufacturing Co. v. Sourujmullf Knights v. W'ij/eHy^ 
Coventry v. The Great Eastern Ry. Co.,® and Setoti v. Lafone^ 
the facts of which are fully set out in other chapters. 

It would seem that in order to raise an estoppel by the delivery 
of, or assent to, a document representing goods, the document 
must have a mercantile meaning to the effect that the goods sold 
have been separated from other goods, and are held by the defend¬ 
ant for the benefit of the plaintiff.^ 

The case of Earmeloe v. Bain^ shews that the issuing of a 
written undertaking may not amount to a representation to all the 


• Pei’ Martin, B., in IlnUling v. Klliott 
I860]. 

• 6 H. & N., 117. 

• I. L. R., 5 Calc., 669 [1880]. 

« L. R., 5 Q. B., 660 [1870]. 

» h. R., 11 Q. B. D., 776 [1883]. 

® L. R., 19 Q. B. D., 68 [1887]. 

’ Sff. tho observations of Brett, L. J., 
upoM Knig/its y. Wi^en, in Simm v, Anglo- 


Amencan Tfltyraph Co., L. R., 5 Q. B. D., 
at |). 212. &ie also Amtea v. Cmren, 4 
Taunt., 644 [1812]; WhtUy. With, 5 Taunt., 
176 [1813]; WkittJiOuge v. Frosf, 12 East., 
614 [1810], as to unappropriated t'oods. 
As to railway receipts, see Tlte Great Indian 
Penintnlar Raihcay Co. v. Uanmandast 
Raml-ison, I. L. R., 14 Bom., .'>7 [1889], 

• L. R.. 1 C. P. D., 415 [1870]. 


Doemiiputs 

roprosontin^ 

yfooils. 


Warohouso 
receipts and 
delivery 
orders. 


Mercantile 

muaniny-. 


MATTtOn IN WRITING. 



[part I. 


Bills of lading 
generally not 
conclusive 
evidence. 


E-stoppel by 
acceptance of 
ditToronce 
note. 


world, riio delfiidants sold to Burrs & Co. 100 tons of nnappro- 
printed zinc and gave them four documents, each containing a 
^pecific undertaking in writing to deliver 25 tons of zinc to their 
Older, receiving in payment a bill which was subsequently dis¬ 
honoured. The plaintiffs bought of Burrs & Co. 50 tons of zinc, 
and two of the above documents were indorsed and delivered by 
Burrs <fc Co. to the plaintiffs, who accepted the bills for the price. 
Burrs & Co. failed, and the defendants as unpaid vendors refused to 
deli^er the goods to the plaintiffs. It was argncd that the defend¬ 
ants having induced the plaintiffs to alter their position to their 
piejudice upon tlie taith ot the defendants’ undertaking to deli- 
\er the goods to the indorsed order of Burrs & Co., were estopped 
from setting up, as against the plaintiffs, their right as unpaid 
vendors to stop the goods ; but the Court held that the docu- 
nient> in question were not knou'n documents among merchants^ and 
amounted to a mere uudortaking between the plaintiffs and their 
immediate vendee.*. 

A hill of lading is generally primd facie and not conclusive 
evidence against the shipowners.^ In Grant v. Norway,^ the 


iXliU. 


A A V ** 


master ot a ship signing bills of lading for goods which_ 

been shipped was held not to be the agent of the owner so as to 
make the owner responsible to the indorsees of the bills who had 
made advance.* upon the faith of the hills so signed. Co.v v. Bruce^ 
IS a similar case. The representation in these cases was made by 
the master without authority, and the nature and limitations of that 


authority being known in the mercantile world, the indorsees of the 
hills were not justified in assuming tliat the master had authority to 

sign. In Lishman v. C/i/vVf/V,* however, the charter-party provided 

that the bill of lading should be conclusive evidence as against the 

owners as to the quantity of cargo received. It was held that the 

shipowners were estopped by the statement in the bill of lading from 

denying that the full amount of cargo stated therein had been 
shipped. 

The case of a difference note accepted in part payment of a debt 
IS illustrated by The Scinde, Punjab and Delhi Bank v. Mudoo- 


•See Lishman, v. Chr^tt, L. ft., 19 

nsJ?i ^ Lopes, L. J. 

lloo7J. 


» 10 C. B., 665 [1851]. 

■ L. R., 18 Q. B. D., !47 [1836]. 
• L. R., 19 Q. B. D., 333 [1887]. 
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sooden Chowdn/,^ an action for the non-acceptance of Government 
paper. The defendants admitted a previous debt, hut pleaded that 
they had paid a sum in cash and a further sum into (.’oiirt, and that, 
in respect of the balance due. the plaintiff Bank had accepted an 
assignment of a debt duo by A to B in the shape of a difference bill 
accepted by B in part payment of the amount duo. On the part 
of the plaintiff, it was alleged, that this assignment was offered to 
them as a part payment of the debt due by the defendants, hut 
that they had refused to receive it in that light, and that it had 
been taken by them as a banking transaction for realisation on 

behalf of A. The document of assignment was in the nature of a 
promissory note. Phear, J., after pointing out that the transactions 
between the parties were of a gambling nature and that no equities 
arose upon the case, remarked : “The plaintiffs admit the receipt 
of the document and a Court of law must look at the document 
itself . . . Mr. Lathbury admits consideration, and fairly says that if 
he had read the document more carefully he never could have 
received it at all. But there are two parties to the contract—the 
Bank took the document, and unless the other parties were aware 
that it was taken with modification or alteration in its terms, they 
must be bound by it . . . The Bank have had the paper in their 

custody ever since. I must, therefore, conclude that the suit at all 
events was premature.” 

The estoppels which may arise in connection with the rendering 
of Accounts requires mention. In Van Hasselt v. SacP certain 
agents and brokers in London supplied coals to a steamer in the 
year 1856. As agents of the ship they received the freights payable 
in London, and out of the proceeds furnished supplies, and paid the 
expenses incurred by the steamer in England, making out debit 
and credit accounts upon each voyage which they forwarded to the 
owners abroad, including in the accounts the coals supplied upon 
each voyage. These accounts showed a balance of £1-4-6 against 
the owners, but it appeared that upon a previous agency account 
from 1854 to 1856 a further sum was due to the agents. The 

* Bourko, O. C., 322 [1865]. [1826] ; Bails v. Lloyd, 12 A. & E. (Q. B.) 

• 13 Moo. P. C., 186 [1859], .See thig 631 [1848]; SkyrvigY.OreenvoodfA'B &C 

tub rum, TU W^i 281 [1825], as to accounts. As to retention 

156. See Cave v. MilU, 7 H. & N., 913 of cheque on account see Day y. McIaq, 
[1862]; ShxKw v. PUion, i B. & C., 715 [1889], L. R., 22 Q. B. D., 610. 
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iigouts appropriated to this previous account the sums received by 
them in 1850, and brought a suit for the price of the coals supplied 
in that year as necessaries supplied and paid for, in order to obtain a 
charge upon the ship. Their Lordships of the Privy Council 
observed : “ There is no principle which can enable the respon¬ 
dents thus to make the supplies of coals a separate and distinct 
account and held that the arrest of the ship was unjustifiable. 

The general principle is stated by Bayley, J., in Smson v. 
Ingham^ : “ A party who pays money has a right to apply that 
payment as he thinks fit. If there are several debts due from him 
he has a right to say to which of those debts the payment shall bo 
applied. If he does not make a specific application at the time of 
payment, then the right of application generally devolves on the 
party who receives the money.” But the election is not complete 
until communicated to the opposite party. The case now cited 
was one between bankers, and the following rule was laid down as 
to banker’s pass books :—“ If a book had been kept for the common 
use of both parties as a passbook, and that had been communicated to 
the opposite party, then the party making such entries would have 
been precluded from altering that account; but entries made by a 
man in books which he keeps for his own private purposes, are not 
conclusive on him until he has made a communication on the 
subject of those entries to the opposite party. Until that time he 
continues to have the option of applying the several payments as 
he thinks fit.”^ 

In Lalla Bnnseedhur v. The Bengal Government^ the defendant 
became surety under a bond to Government for the treasurer of a 


Collectorate. The Collector yearly examined the accounts and struck 
a balance which he certified to be correct, and the defend.ant on each 
occasion executed a new bond, but the old bonds were not cancelled. 

It was found that the treasurer had embezzled moneys each year. 
In a suit to recover the amounts it was argued that the new bonds 
were given upon the faith of the accounts being found correct, but 
their Lordships of the Privy Council held that no question of 



» 2 B, & C., 65 [1823]. See Act IX of Kuar v. BattUJun Am, I. L. R., 3 AIR, 
1872, 8S. 59, 60, 61. See for the effect of 328 [1880]. 
an admission as to the rate of interest in • /A., 73, per Boyloy, J# 
an account stated by a banker. * 14 M. I* A-» 8C (80) [1871)* 
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estoppel arose, observing, p. St): “There must bo sneli gross 
negligence as almost to amount to a participation in the fraud, 
before the fact of the Government cxamininjx into the accounts 
and not discovering the frauds sooner couhl operate as a dis¬ 
charge. The object of having securities is, that if secret em¬ 
bezzlements take place, the Government may liave a security 
upon which they can rely.” 

It may bo mentioned that the register, flag, and pass of a ship 
carry with them the presumption that they are true and correct, 
and the owner is not at liberty to aver against thein.^ 

In this connection the conclusiveness of awards and agreements (tf) Awnnis.'iiui 
in writing to refer to arbitration may be noticed. Contract and rofoT"to"*nrbi” 
agreement between the parties being a clear and w'ell-defined ground 
of relief,* the Courts will enforce an award made upon a submission 
to arbitrators on whose part no misconduct or mistake appears. 

So where two widows of a deceased Hindu agreed to refer the 
question of their rights to arbitrators (including the question 
whether the plaintiff had not been separated from her husband 
during his lifetime, and had not received a fixed allowance from 
him, having become disentitled to succeed him on account of her 
unchastity), their Lordships of the Privy Council held the award 
to be binding and remarked : “The arbitrators, so far as appears, 
were gentlemen of some position in the neighbourhood, and 
apparently must have been well competent to decide such a question 
as this between the two widow's. It may also be observed that 
probably it was the very best tribunal to which a dispute of this 
kind could be referred.”^ 

In Commins v. Heard‘S the question was whether the plaintiflF was Tribunal ap- 
concluded by an award from alleging that the entire amount of his p^rtS 
claim was due to him. Lush, J., said : “ I am of opinion that he 
is concluded, and that the award is binding between the parties in 
all matters which it professes to decide. It was contended that an 
award is not an estoppel, and that the parties are not concluded by 
an award, and that it is distinguishable from a judgment, which it 
is admitted would have bound the parties. The contention w'as 

* See The Laura, 12 L. T. Rep. (N. S,), • Rani Bhagofi v. Rani Chandan, I. L, 

685 [1865}. R., 11 Calc., 386 [1885]. 

a Per Lord Westbury in E$hen Ch. Singh v. ♦ L. R., 4 Q. B., 669 (672) [1869]. 

Shamil Ch. BhuHo, 11 M. I. A., 7 (21) [1866]. 



MATTER ly WRITIKG. 


[part I. 


fiitorost roi- 
j'uhlicrc nt sit 
linis litiiini. 


that it was so distinguishable, because an award was an adjudication 
by a tribunal appointed by the parties, and not one constituted by 
the sovereign power within the realm. It is impossible, to my 
mind, to suggest any good ground of distinction between these two, 
when we consider that the reason why a matter once adjudicated 
upon is not permitted to be opened again, is because it is expedi¬ 
ent that there should be an end to litigation. AVhen once a matter 
has been decided between parties, the parties ought to be conclud¬ 
ed by the adjudication, whatever it may be. . . . It is not a 

new doctrine that an award is a bar.’'^ 

A fortiori an award followed by the judgment of the Court is 
conclusive upon the matters in issue, and, as between the parties, 
has the same effect as an ordinary judgment of a competent 
Court.^ 


Award invalid I’^ Afuhamoiad ^ewaz Khan v. Alam Khan^^ a suit to establish 
legal ^ clivim to share property by right of inheritance, an award was 
vaiuiit\. JjqJj operate as a bar to the suit. An application to file the 

award under section 525 of the Code had been rejected on the 
ground that the office of a lumberdar to which the award (inter 
aha') related was not a matter of civil jurisdiction. The Judicial 
(Jommittee held that, although the application under section 525 
was refused, that merely left the award to have its ordinary legal 
validity, remarking : “ In order to make the refusal to file an award 
a binding judgment against its validity on the ground of the 
partiality of the arbitrator, it would be at least necessary to shew 
that the point was definitely raised and put in issue and made the 


* “The award of an arbitrator concludes 
the rightunlessyou canimpoach theaward.” 
Wkiteheady. Taltenall, 1 A. &E., 492 [S.'Mj; 
“I think that the kind of arfmtwio/i which 
has been relied on hero is to be taken advan¬ 
tage of, not as an estoppel, but as shewing 
that there was no cause of action.” Prr 
Campbell, C. J.: “ The principle of estop, 
pelisthatwbether there bea cause of action 
or not, the party cannot allege it. Here 
the defence is that no cause of action 
existed,” jxr Coleridge, J., in Parla v. 
Smithy 15 Q. B., 312 [18505* See ptr arr/u- 
wentum in iVeiraff v. Elliott, 1 H. C., 797 
(800-802) [1863]. 

• Wauer Mahton v. Chuni Singh, I. L. R., 

7 Calc., 727 [1881]. Parties may by their 


conduct bo held estopped from objecting 
that the time for filing an award has not 
been enlarged when they act as if the arbi¬ 
trator is still exorcising a valid authori^* 
Tyerman y. Smith, 6 El. it Bl., 719 (/25) 
[1856]. See this case referred to in Hainet 
V. E. I. Co., 6 M. I. A., 485 [1856]. See 

also Andreir^ v. Elliot, 25 L. J. Q* B., 
[1855]. See Kupu Ran v. Vmkataramaijyer, 
I. L. R., 4Mad,311 [ 1881 ], where the pro¬ 
cedure before an umpire was acquiesced iD. 
So parties may by consent agree to a din 
sion by an arbitrator being made by steps, 
Mal-HTid Ram Sutnt r. Salig Rai^ 

L. R..21 I. A., 47 [1893]. 

• I. L. R., 18 Calc., 414 [1891]. 
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subject of trial. The validity of the award as an award was never 
directly and substantially in issue in that application. In this 
action respecting the laud alone, the award can be separated as to 
it from the office of lumberdar.” 

But in any case the award to be conclusive must be upon the But is only 
points in dispute, and cannot be held to be a decision by inference.^ upon'liio^ 

In Neicall v. Elliott,^ an instructive case, proceedings in (Chancery "* 
for the infringement of a patent, the validity of which was in 
dispute, were referred to an arbitrator who awarded that the j)atent 
was not illegal and void. The Court of Exchequer expressed an 
opinion during the argument in an action between the same parties 
for another infringement that there was no estoppel. 

Whether submission to, and an award by, a punchaijet are Submission to, 
equally binding, may be doubted. In ^fussamtit Rabee Koor 
Jeioat Eaniy^ the award of a punchayet holding that a Hindoo 
woman, who subsequently embraced the Mahomedan faith, had by 
her unchastity forfeited her right to the property claimed, was 
upheld by the Sudder Dewanny Adawlut, but it appeared that at 
the time of suit she was living with another man and had acquiesc¬ 
ed in the award. In a case from Bombay their Lordships of the 
Privy Council having regard to the Bombay Regulations* which 
prevent the decision of a puncharjet from being considered as a 
regular award, and to the conduct of the parties, held that no 
effectual reference to arbitration had taken place, and that the 
decision of the punchayet fixing a line of boundary might be shewn 
to be inequitable.^ “ Viewed as a matter of agreement,” said their 
Lordships, “ it would be unsafe to rely upon it.” 

In the class of cases now under consideration the contract The contract 
between the parties is to bo looked to. Thus in Carlisles Nephews Sf 

y |)^rtl6S IS lo DO 

Co,y. Ricknauth Bucktearmull^^ the contract provided that all disputes 
between the parties were to be referred to arbitration, but there 
was also a stipulation that the plaintiffs were not to sell goods of 
a certain description to any one but the defendants before the 1st 


• “ Every estoppel, because it concludeih 
a man to acknowledge the truth, must be 
oortain to every intent, and not to bo taken 
by argument or inference.” Co, Lit., 325&. 

• 1 II. & C,, 797 [1863]. 

• 2 Sol. Rep., Ed. 1868, 332 [1818], 


•• Bom, Reg. XVII of 1827, Ch. 2, s. 734; 
Bom. Reg. VI of 1830, ss. 4, 5. 

• Mohuddimi of Mouza Kanhunicadij v. 
Enamdar Brahmins, 7 W. R. (P. C.), 8 
[1845]. 

« I. L. R., 8 Calc., 809 [1882]. 


23« 


MATTER IX WRITING. 


[part I. 


Provisions of 

Act I of 1877 


and Act XIV 
of 1882. 


December 1881. The plaintiffs, in breach of this stipulation, on 
the 15th August 1881 contracted with other buyers for the sale 
of goods of the same description at a lower price, on the terms that 
the goods were not to arrive in Calcutta till after the 31st Decem¬ 
ber. The defendants, relying upon this breach, refused to accept 
any goods under the contract, and refused to pay damages to the 
plaintiffs or to go to arbitration. The plaintiffs then appointed an 
arbitrator who awarded in their favour the difference between the 
contract price and the market value of the goods. The plaintiffs 
sued for this amount and relied upon the arbitration clause, which 
provided that, if either bu 3 'ers or sellers failed to name an arbitra¬ 
tor within two daj’s, the decision of the arbitrator named by the 
other party was to be final. The Court held that the defendants 
were not estopped by this clause from setting up the plaintiffs’ 
breach of the stipulation that they were not to sell other goods 
within the time limited. The stipulation itself amounted to a con¬ 
dition precedent to any obligation attaching to the defendants to 
accept any of the goods. 

The questions arising in this class of cases are, it is apprehended, 
to be determined by a reference to the terms of the Specific Relief 
Act^ and the Code of Civil Procedure.® By section 21 of the 
former enactment, no contract to refer to arbitration shall be 
specifically enforced save as provided by the Code of Civil Proce¬ 
dure ; “ but if any person who has made such a contract, and has 
refused to perform it, sues in respect of anj' subject which he has 
contracted to refer, the existence of such a contract shall bar the 
suit,” and he will be estopped from den^-ing the contract upon the 
faith of which the other party has relied. 

The Code of Civil Procedure® provides for awards made in pend¬ 
ing suits which may be made decrees of the Court,* for private 
agreements to refer to arbitration which may be filed in Court and 
enforced in like manner,® and for the enforcement of awards made 
in private references to arbitration.® The grounds upon which 
the Court may modify, correct, remit, or set aside such awards 
are enumerated in sections 518 — 521. 



* Act I of 1877. 

• Act XIV of 1882. 
» Act XIV of 1882. 


♦ Act XIV of 1882, ss. 506—522. 
» Ih., ss. 523, 524. 

• Ib., ss. 525, 526. 



CHAPTER XL 

Admissions in the Course of Judicial Proceedings. 

Admissions in the course of Judicial Procoodini's—Connect the two branches of estoppel 
—Rule stated in two ways—1. Has a inatorial issue been tried upon tho admission ; 
if so, the admission works an estoppel—C<m Huu v. Jecnna Kait [18(34].—2. 

Conclusive admissions arc referable to tho rule of estoppel by conduct—A party may 
not approbate and reprobate—Parties may not vary their case on appeal—Estoppel 
by consent to material step in proceedings—Mistake may be shown wliero no change 
of position—Admission must relate to an existing fact—Estoppel by conduct in 
course of previous suit—Waiver of rights—Conduct causing tho other party to alter 
his position—A party may not tako up inconsistent iwsitions—Conduct must ho 
unequivocal, that is, the estoppel must bo clearly made out—Tlio consideration for 
tho act must bo looked to aud tho circumstances are to be examined— Musst. Oodty 
Koowtir v, hlitsst. Ladoo [1870]—Admission must bo between the same parties—Ilule 
whore admission is by pleading—Statements mado to defeat third parties—Admis¬ 
sions oro in all cases evidence—Agreements not to appeal—Distinnuishublo from 
ayroemonts purporting to oust jurisdiction—Privy Council, Allahabad, and Calcutta 
decisions—Compromises pendente L7<—How enforceable, s. 375, Act XIV of 1882— 
Conflict of authority—Principles upon which compromises arc enforced—Tho conduct 
of tho parties is to bo regarded—Abandonment of compromise—Agroomonts in supor- 
sossionof docroes, when sanctioned by tho Court—Pwaat v. Attornen-Oeueral (jf 
OibralUir [1874]— Sadusioj, Piltai v. [1875]—Calcutta decisions— 

Allahabad decisions—Suggested rule—Judgment-debtor not estopped by conduct in 
oxocutioD-proccodiDga. 

It has boon seen that Admissions are rules of Evidence founded 
upon Representations and closely allied to them but less ])owerful 
in degree, being statements suggesting inferences as to facts but 
not operating as conclusive proof of the matters admitted. Repre- 
sentatious made in the course of Judicial Proceedings may amount 
to an estoppel, or may only be regarded as evidence upon the sub¬ 
ject-matter of the admission.! 

Tho rule as to the conclusiveness of admissions made in the 
course of judicial proceedings appears to form the connecting link 
between the subject of Estoppel by Representation aud the subject 
of Res Judicata. 

Tho general rule has been stated in terms to bo that, to raise an 
estoppel by admission in previous judicial proceedings, a particular 


Admissions in 
the course of 
Jiidicial 
Proceediugs, 


Connect tho 
two bjrtnches 
of estoppel. 


Rule stated in 
two ways. 


* Evidence Act I of 1872, ss, 17—31. See supra, pp. 4, 20, & 21, 
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issue must be tried, and material facts found affirmatively,^ and in 
this view the subject ajDproaches very closely to res judicata. But 
parties may, b}^ their conduct be held estopped from denying the 
effect of their admissions in previous proceedings, even where no 
issue has been expressly decided, and it is apprehended that all 
conclusive admissions are referable to conduct. 

In a Calcutta case^ Sir Barnes Peacock accentuates the test first 
indicated. In a suit for rent it was found that a pottah, which had 
been filed in two previous suits (in which its validity was not 
enquired into) was not genuine. The plaintiff sought to have the 
defendant estopped by an admissson made by him in one of the 
previous suits to the effect that he held under a maurasi pottah. 
The Chief Justice remarked : “ If a particular issue had been tried 
in the former suit, and that issue leas material^ then it might have 
amounted to an estoppel.” In Srimut Rajah Moottoo Vijaya v. 
Katama Natchiar^ it appeared that the appellant, in a former 
appeal to the Privy Council, bad abandoned his claim under a will* 
The decision being against him, he instituted a fresh suit to estab¬ 
lish the will. It was held that the former Privy Council decision 
operated as res judicata as a suit heard and determined by a Court 
of competent jurisdiction, the validity of the will being properly at 
issue in the first appeal. 

The same rule is laid down in a less concise form in a Madras 
case* to the following effect:—“A statement for the purpose of a 
judicial proceeding can only be conclusive in another proceeding 
as to such material facts embodied therein as have been found 
affirmatively to warrant the judgment of the Court upon the issues 
joined. Such statements are only representations, and can only he 
conclusive if the other party has acted upon them and has altered 
his position. They are conclusive, not merely because they ore 
the statements of the parties, but because, for the purpose of present 
and prospective litigation, they most be taken to be the truth. 

« Cim Ran A’anoji V. Jevana Ran, 2 Marsh., 43 ; W. B., 

Mad. H. C. 31 [1864]. to 1S64 (F. B.), 10 ; Btpin Btharet Sirtttr f. 

* TiceedU v. Poomo Chunder Oanyooli/, 8 RnjaA Xilmonee Sin^h, 25 W. B., 125 [1876]# 
W. R., 125 [1367] distinguishing A’oyaiA * Cii-a R<tu XaRajiv.JeraHaRav,2il^» 
Chunder Ohose v. KhttUrmonee Dossee, 2 W. H. C., 31 [1864] approvod in Vallabh 
R., Act X, Ru. 57 [1865]. v. Rama. 9 Bom. H. C. R., 66 [1872]. Sw 

■ 11 Moo., I. A. 50 ; 10 W. R., (P. C.), 1 Ahdul Rahim t. Madkavrav, I. L- ” 
[1866]. See Oomananth Roy Chmalhry v. Bom., 78 (82) [1889]. 
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Admissions which do not come within this description are receivable 
in evidence against the parties making them and those claiming 
under them, but do not amount to an estoppel.* ” 

In the case now cited the plaintiffs predecessor in title, Sunda- 
rabayi, in 1846 sued ns a pauper disclaiming the possession of 
certain property, and the defendant’s father petitioned to dispauper 
her, and obtained the decision of the Courts in a miscellaneous 
proceeding, that Sundarabayi was then in possession of this very 
property. The plaintiff now sued for the same property, and was 
met by the objection that he was estopped by Sundarabayi’s dis¬ 
claimer in the pauper suit. The Court held that, even if the dis¬ 
claimer could operate as an estoppel, the allegation of the defend¬ 
ant’s father found to be true by the former Court would also be an 
estoppel, and “estoppel against estoppel setteth the matter at 
large ;”3 that under the system of pleading in India the statements 
ot the parties in the previous suit might be treated as estoppels or 
admissions %yithm the deEnition of the above rule.s but that Sun¬ 
darabayi s disclaimer had never been acted upon in the proceeding 
to dispauper her, because the defendant’s father successfully proved 
un aia ayi s statements to be false, and her representation that 
she had no property could not conclude the plaintiff.* 

It is apprehended that the rule of estoppel by conduct is the rule 
by which this class of cases is to b e determined. In many of the 

of cial deciaioD.* There is no doubt whatever 

• Co lust 3526 * P*-«>Pe*-*y exclude ony allegation of a 

CO. lust., d5^6. party, as the Court in Boileau v. Rutlin 

It IS true,^ observed Phillips and excluded this bill in equity. That rule 
Holloway JJ., as pomted out by Baron rests, as we all know, upon the wholly 

nsifin f*"’ ^ ^*®**** fi^ciful character of such documents.” 

(1848)] that an estoppel paw need not be * The Court referred to the principle of 
pleaded in order to make it obligatory. Pulard v. Scars [6 A. & E., 469] and 
T^e present admission falls under the class maa y. Cools [6 Exch.. 654], as explained 
of admissions made by statements in the by Lord Campbell in ^<«r«rtf y Hudson (2 
course of judicial proceodin;;s ; and as to El. k Bl., 10] and observed: “ It is unneces- 
bills m eqmty and pleadings at Common sary now to discuss the wild lengths to 
the following rule is given by Baron which this principle was pushed in some 
Parke. It would seem that those (bills in cases in England and by many in this ooun- 

equity) as well as pleadings at Common try.” To this may be Lded the remark of 
Law are not to be throated as positive alia- the Privy Council in Surcndro KM Rol 
gations of the t™th of the facts therein for v. Doorga Soonderg Bosses-. “The word 
all purposes, but only as statements of the ‘ estop > is often used in Indian cases very 
case of the party to ho od^ttod or denied loosely to denote obligations which do 
by the opposite side, and if demed to be rest upon estoppel at all” fl L R lo 

proved and ultimately submitted for judi- Calc,, 532]. 

C, E 


C'lvn Rau 
Nuiuiji V. 
Jovaiiu Rau 
11S64]. 
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cases hereafter to be noticed the issue between the parties was 
raised only by implication. In considering these cases, it will 
be found that the position of the party affected is chiefly to be 
looked to. 

A party cannot The rule, in whatever manner stated, amounts to this, that a 

approbate and i i . /* iv I 

reprobate in party caunot approbate and reprobate in respect or the same msitter. 

Smomatterf Thus, where the defendant accepted the plaintiff’s valuation of 

certain consolidated suits in an appeal to the High Court, it was 
held that she could not afterwards be allowed to object to the 
valuation for the purpose of hindering an appeal to the Privy 
Council. “ She had,” as their Lordships of the Privy Council 
observed, “ obtained the benefit of an appeal to the High Court by 
adopting the plaintiff’s valuation. She cannot afterwards come 
here and object to that valuation. The Judge ought to have given 
more weight to the acts of the parties, and not have rejected the 


application on the ground of value.”^ 

Parties may It is more or less a clear principle that parties are not allowed 

not vary thoir i 

cose on appeal to vary a case which they have set up in a lower Court, xu 


Moliima Chunder Roy Chowdhry v. Ram KisKore Acharjee 
in°tbo”(:ourt Chowdhry,^ Oouch, C. J., observed : “ When parties allow a suit to 
below. conducted in the lower Courts as if a certain fact were admit¬ 

ted, they cannot afterwards, in special appeal, question it and 
recede from the tacit admission. I acted upon this principle m 
Devaji Goyaji v. Godadhhai Godehhai,^ which was appealed to 
the Judicial Committee of the Privy Council, and the judgment 
was confirmed. There being an objection that there was no evi¬ 
dence to connect the plaintiffs with the parties to a certain deed, 
I said : ‘ This objection was not taken in the grounds of appeal to 
the Judge, and appears not to have been taken before the Munsif* 
The suit appears to have been conducted as if this were admitted , 
and when that is the case, we think an objection of want of evidence 
of the fact cannot be taken on special appeal. Stracy v. Blahe 

» Kristo Indro Saha v. ffiirom<mee Dassee, ® 1 M. 4 W., 168 [1836]: “ U th® parti®* 

L, R., 1 I. A,, 84 (88) [1873]. See sup)-a, have a particular controversyi and it 
p. 142 (n) 5. Plain that a certain fact is admi^ 


• Ib. See L. R., 11. A., 84 (88). 


plain that a certain fact » * 
between them in the coursa of that coi^ 


• See Nidha Choiidhry V, Bundah Lai versy, may not the jury, as men irf 


ThaJcoor, 6 W. R., 289 [1866]. 

® 15 B. L. R., 142 ; 23 W. R., 174 [1875]. 
2 Bom. H. C., 28 [1865], 


sense, draw the same conclnsion as w 
fact as if it were formally proved be o 
them ?’• Per Alderson, B., at p. 173. 
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and Doe dem. Child v. Roe^ are instances of the application of this 
principle.’” 

In Motichand v. Dadahhai^ the plaintiff contended successfully 
before the lower Court that his suit was merely for a declaration 
of title to a house, that ho did not seek any consequential relief, 
and that therefore a ten-rupee stamp was sufficient for his plaint. 

Upon appeal by the plaintiff it was objected that no appeal lay, 
and the plaintiff thereupon contended that the subject-matter of 
the suit was the house to which he sought to have his right 
declared, and that the value of the subject-matter was the value of 
the house itself. The Court decided the case upon another point, 
but doubted whether the plaintiff could be permitted to alter his 
case on appeal. 

So where a special appellant consented to a remand of the case Estoppel by 
by the lower Court, he was not heard on appeal to say that the material step 
remand was illegal, and the High Com’t observed : “AVhen a party 
submits, without making all the resistance in his power, to the 
taking of any material step in proceedings, he cannot afterwards 
be heard to complain of the legality of the step as an integral part 
of the proceedings.” In Collier v. Walters^ it was held that the 
plaintiff, having raised the question of the construction of a will 
in a suit to which he was not properly a party, was bound by the 
decision in that suit. And where a party has taken an active 
part in proceedings and contested the case upon the merits, he 
cannot afterwards say in special appeal that he has been unneces¬ 
sarily made a party although that may be the fact and, a fortiori^ 
where a plaintiff has made another person a party to the suit, he 
cannot get rid of the effect of his own act.® 

Where the vakils on both sides have accepted certain issues and 
no mistake or misapprehension is shewn, it would appear that the 
parties will be confined to such issues.^ 

But a party to a cause who is proved to have made admissions Mistake may 
may defeat their effect by shewing that they were made under nr^m^e 0 ^"* 

■ -----position. 

* 1 E. A B., 279 [1852], whore an ordor ♦ L. R., 17 E<i., 252 [1873]. 

for Inspection of a lease was made on the • Kristo (JoimI Shaha v. Kiisfuenautk 

assumption that a statement, not being Shaha, 6 W. R., 66 [1866J. 

disputed, was admitted to he true in fact. « Sham Chand v. Doya Moyte, 9 W. R., 

» 11 Bom. H. C., 186 [1874], 338 [1868J. 

• Qholam AlurUja Ghoiedhry v. Ooluch ’ Mutsamut Sahitra Afonee V. Aludhoo 

Cknnder Roy, 3 W. R., 191 [I865J. Soodxin. Sinyh, Marsh., 519 [1863]. 
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Admission 
must relate to 
nn existing 
fact* 


Waiver of 
rights* 


mistake of law, provided that no person has been induced by 
them to alter his condition and an estoppel, as already pointed 
out, must, in order to be operative, relate to an existing fact. 
Thus in Morgan v. Couehman^ a statement in an affidavit filed by 
the plaintiff in bankruptcy proceedings was held not conclusive, 
so as to prevent him from recovering the debt from the true 
debtor, since the allegation as to payment by the defendant there¬ 
in contained was not one of fact, but of an inference of law drawn 
by the plaintiff. In discharging a rule which had been obtained, 
Maule, J., observed : “1 confess that if I had had to deal with the 
whole matter, I should have thrown the affidavit overboard 
altogether.** 

Parties may by their conduct in the course of a suit prechule 
themselves in a subsequent suit from asserting rights which they 
have waived deliberately. In Janaki Ammal v. Kamalathammol-, 
A sued B as owner by right of inheritance to recover the property 
of her deceased husband, and B defended upon the ground of her 
preferable right to inherit, designedly suppressing a family agree¬ 
ment betw'een her and A*s husband, varying the ordinary rules of 
inheritance. In that suit A succeeded, and B then sued A to 
recover half the property upon the basis of the family comijact. 
The Court held that she could not be allowed to do so, since she 
had waived her rights. 


Conduct caus¬ 
ing tho other 


party to alter 
his position. 


So where the defendants in a previous suit set up the defence 
that the plaintiffs father was disqualified by insanity, and took the 
decision of the Court on that ground, and prevented the plaintiff 
from obtaining possession, it was, in a subsequent snit brought by the 
plaintiff as heir to establish his title, held that the defendants were 
estopped from saying that the plaintiff’s father was not disqualified. 
They could not be allowed to come into Court and plead one 
defence, and then, having forced the plaintiff to take up the 



• V. Lidiliatd^ 12 Q* B, (A.& E.), 
925 [1848]* 

• 14 C. B., 100 [1853]. Sco mpra, 
pp. 32, 33. 

• 7 Mad. H. Cm 263 [1873]. Holloway, 
Actg. C. J., observed : *^Tho plaintiff now 
insists uron a valid family compact, var)*. 
ing the ordinary rules of inheritance. She 
has, however, previously appealed to that 


general rule, litigated the matter through 
three Courts, designedly keeping back 
the compact upon which she now see s 
to insist. There can l>e no stronger casM 
of an absolute waiver of that contra 
and of conduct renderio* it wholly 
equitable to permit her now to insist npon 
it.” 
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position which they then assigned to him, turn round and say that 
he ought to go back to his former position.^ 


In a suit upon a mortgage the defendant, upon his construction A party may 
of the transaction, contended that the suit was premature, and the 
Court accepted that view rightly or wrongly. The plaintiff again 
sued after the due date, and the defendant pleaded limitation. It 


was held that it was not open to him to raise the defence.^ 

An example of the principle of estoppel is to be found in a case Landlord and 
where a tenant in a rent-suit sets up an adverse title under a third 
part}', and the landlord, instead of proceeding to enforce his claim 
for rent, withdraws the suit and brings an ejectment. The tenant 
by his admission in the former suit has forfeited all right to remain 
upon the land. “He cannot one day say that he does not hold 
under the plaintiff, and the next day, when the plaintiff takes him 
at his word, turn round and say that he is going to continue his 
tenant.”® 


In Sutyahhama Dassee v. Krishna Chunder Chatterjee^* the 
defendants sold the lands in suit to the plaintiff in 1844, and 
continued in possession as her tenants till 1872, when she called 
on them to quit, and they disclaimed her title by parol. In 
answer to a suit for ejectment the defendants set up an adverse 
title in themselves, but being defeated upon that ground they con¬ 
tended in the lower Appellate Court, in the alternative, that they 
were occupancy raiyats and could not be ejected. This fact had 
been established by the plaintifTs own evidence in the first Court, 
but the High Court held that the defendants should not be allowed 
to change the whole nature of their case, and set up on appeal a 


* Brij Bliookun Ltdl AKustm V. Mohideo 
Dohey, 17 VV. R., 422; 15 B. L. R., 145 (w) 
fl872]. 

* Afiisst, BtOfe E/utoonnixia v. Khondkaf 

Khoda 21 W. R., 374 [1874]. 

■ Dabu Misser V. Afnnyiir Mcab, 2 C. L. 
R., 208 [1878]; Sonaolhih V, IinamooddeeH, 
24 W. R., 273 [1875]. 

* I. L. R.,6Calc.,55[1880]. “It may be,” 
said Garth, C, J., “that if the defendants 
had merely verbally disclaimed their land¬ 
lord’s title before suit, and had pleaded 
their occupancy title when the suit was 
brought, their parol disclaimer might not 
have affected their real rights; or even if 


the defence had been founded upon a 
boiiA-fide mistake, and they had found out 
their mistake in the course of the trial, and 
had applied to withdraw their defence 
and plead their right of occupancy, it is 
possible that (subject to tho question of 
costs) they might properly have been allow¬ 
ed to take advantage of their true posi* 
tion. But that certainly was nut the case 
here. We think that by their own conduct 
they have forfeited tho right which they 
now claim, and that the Court ought not 
to assist persons who knowingly attempt 
those frauds.” 
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annuity, 


plea which they had directly aud tVaudidently repudiated in the 
Court below’.* So where the plaintiff claimed to be full owner, 
having purchased the right of occupancy from previous tenants on 
the land, and the lower Court held that the plaintiff’s vendors 
w’ere mere yearly tenants and that the suit must succeed because 
no notice to quit had been given, it was held that the plaintiff could 
not avail himself of the want of notice.^ 

Admissionasto In Roberts v. Madocks^^ the grantor of an annuity had admitted, 

in his answer to a bill in Chancery’, that the annuity was a subsist¬ 
ing charge on his estates, and the decree and proceedings in the 
suit had treated the annuity as valid. The grantor’s devisee was 
restrained from proceeding at law to set aside the annuity for want 
«oii° ^ memorial. And where a party has placed a certain constrnc- 

tract. tion upon a contract in the course of a suit, he may, under certain 

circumstances, bo estopped from asserting that it was different 
from w’hat he has alleged.* 

Conduct must But, in order to raise an estoppel, the conduct which is relied 

beunequiTocal, * ‘ * j 

that is the upou to produce that effect must be shewm to be unequivocal, ana 

beclearlymade tlie admission must be clearly made out* Thus, to petition tor 

postponement of a sale in execution of a decree is not an intentional 
causing or permitting the decree-holder to believe that the judg¬ 
ment-debtor admits that the decree can be legally executed. 
Mina Konwari v. Juygut Setani,^ it was contended that the respon¬ 
dent by filing such petitions had virtually admitted the pendency 
of the execution, and was, therefore, estopped from saying that the 
execution was barred by limitation. But their Lordships of the 
Privy Council held that the petitions to postpone the sale could not 
be treated as an estoppel within the description given in the Indian 
Evidence Act. In the same way where certain persons at an 
auction-sale purchased a house to which they claimed to have a 


* Set note 4, p. 245. 

* Lain Gogal v. Bai MotanBlbiy I. L. R., 
17 Bom., 631 [1892]. 

■ 13 Sim., 549 [1843]. 

* See McCoiotel v. Murphy, L. R., 5 P. 
C., 203 (220) [1873], where the insertion of 
an alternative case in the plaintiff's decla¬ 
ration wasJield not to interfere with other 
independent statements, shewing substan¬ 
tially what the contract was. 


• I. L. R., 10 Calc., 196; L. Bm ^ 
I. A., 119 [18S3]. See Thakoor Mahal<*l 

Deo V. Leelaniind Singh, I. !*• » 

Calc., 613 [1881] ; Oirdhari Singh v. U 

dto Xarain Singh^ L. 8 r V 
[1876] ; Waiion <t Co. v. Sham La* 

(.r. l! L. R., 15 Calc., 8 [1887]: 

T. Kunhagafif 1. !*• R*i ^7 

[1893]. 


ESTOPPFX BY CONDUCT. 


247 


CHAP. XI.] 


title already, it was held that they were not estopped from show¬ 
ing their title as against one who claimed to bo a mortgagee prior 
to the sale. Their conduct in making the purchase could only be 
regarded as some evidence of an admission of title in the mortga¬ 
gee, which evidence they could explain or rebut ; and they may 
have thought it would be more to their interest to pay a small sum 
and purchase the supposed rights of the judgment-debtor than to 
engage in litigation to vindicate their title.^ 

The consideration for the act must be looked to, and if the act Tiio considera- 

. tion for tho act 

may reasonably be explained upon any other hypothesis no estop- is to i>o looked 

‘ to, andtbocir- 

pel IS to be presumed, cunistances are 

In Mussamat Oodey Kooiour v. Mussamat Ladod^ the plaintiff ed. 


had, in a previous suit, in order to avoid an objection taken as to 
parties, filed a petition disclaiming all interest in the estate to which 
she had then only an expectant right, but to which she became 
afterwards entitled absolutely. The defendant contended that this 
act raised an estoppel, and that the plaintiff had abandoned her 
right to the property. Their Lordships of the Privy Council upon 
this point observed : “ If that is to prevent her recovering the 

property now in question, it must do so either because it operated 
as a conveyance or as a contract to convey the interest which she 
now claims, or because it operated by way of estoppel...Their 
Lordships are of opinion that it is quite impossible that it could so 
operate [as a conveyance or a contract], and that for two rea¬ 
sons : first, because at the time when she presented this petition she 
had not in fact any interest in the property at all, and certainly had 
not become entitled to any interest as the heir of her son, who was 
at that time alive ; and, in the next place, there is not the least 
reason to suppose that in the petition she in any degree contemplat¬ 
ed a conveyance of any such right. That was not the right which 
they were considering at all. The main object of the petition was 
simply to enable tho redemption suit to go on...Is she in any way 
estopped ?.. Even assuming that it does refer to her interest as 
owner, that is to say, to her present interest as owner, and that she 
is assuming incorrectly that she has some interest as heir of her 
husband, their Lordships are of opinion, that her stating that, and 


* Pandit Ilanunian Dai v* Ma/ti AstaU* * 13 M* L A., 5&5 (598) [1870]. 
7 N.AV, P., 145 [1875]. 
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professing to resign that in favour of Oodey Koownr could not 
possibly in point of law estop, or prevent her from setting up her 
real right as heir of her son when that right actually accrued. 
There is in the first place no consideration whatever for this con- 

Consideration. veyance of her particular interest ; even if she had it she receives 

nothing for it. Neither does Oodey Koowur act on any represen¬ 
tation made by her or alter her position in any way. There is no 
misrepresentation to Oodey Koowur of any sort or kind. Oodey 
Koowur was acquainted with the real facts of the case, just as 
much as Mussamat Ladoo was. The real effect of the petition 
seems rather to be that they mutually agreed to represent what 
was not the fact, for the purpose of enabling a certain suit to be 
carried on.” 

Admissionmvist It follows from the above cases that the admission to be opera- 

bo botwoeii tho . , , ^ 

same parties, tive must be between the same parties or those claiming under 

them. In Visianagaram Maharaja v. Suryanarayanaj certain 
iuamdars, in a suit by mortgagees to enforce mortgage rights 
existing since 1842, pleaded in defence that the Collector had taken 
possession of the inam lands in 1845, and had determined the inam 
rights as well as the lien of the mortgagees. Subsequently the 
zemindar sued the inamdars^clairaing to havedetermined their rights 

by a notice to quit. The Judicial Committee held that the inam- 
dar s admission in the former suit (to which the zemindar was no 
party) could not operate as an estoppel, but only as an admission, 
and was not conclusive as such. 

^'e where tho In the casc last cited the admission was by pleading.* It has 

pleading. ^ been held by the Judicial Committee that a pleading by two defend¬ 
ants against the suit of another plaintiff can never amount to an 
estoppel as between them,® and the rule next to be noticed, that 
persons against whom an admission is sought to be used as conclu¬ 
sive, may shew the truth, has been applied to erroneous admissions 

* I. L. R,, 9 Mad., 307 [1885]. See ment of proper issues, or prejudiced the 

Khanto Monte Dtbia r. Koomodinee Dthia, trial of the real question of right between 
25 W. R.. 69 [1876] ; CAunder Kant Chnc- the parties ; and that being the case, « 
l-erbulUj T. Pearee Mohun Dutt, 5 W. R., would be contrary to the practice of their 
20^ [1866], Lo^hjp^ to giro effect to nice and critical 

* In BAuffteandeen Doohey v. Myna Bate, objections founded on the inaccuracy of an 
11 Moo. I. A., 487 (497) [1S67], the Judicial Indian pleading.” 

Committee obserre : “ But this misplead- • Ram Surun Sinyk v. Mnssi. Pram PtO- 
ing has in no degree prevented the settle- r«, 13 M. I. A., 651 (569) [1870], 
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in pleadings made by pure mistake.^ So in a suit for land, where 
the defendant pleaded that the property was his ancestral estate, 
but subsequently obtained evidence to shew that the land had 
niany years before been mortgaged to, and bought by, his father, 
the Court observed : “ Respecting transactions of so remote a date 
it is quite possible that the defendant may have been without 
specific information until he met with the aforesaid revenue docu¬ 
ment^, which shew the nature ot his title. AVe are, therefore, of 

opinion.,,that he was not estopped...by his previous erroneous 
plea.” ^ 

But where a defendant by his written statement pleaded that if 
an account were taken between him and his partners, he would be 
found not to be indebted to the plaintiff, it was held be could not 
also plead limitation as a bar to the taking of the account.® 

The rule that justice will be done by allowing the parties to Ti'ith may bo 
explain their admissions by shewing the circumstances under which 
they were made is supported by numerous cases, but the broad 
rule is still open to discussion in the case of statements made to 
defeat third parties.* 

In Choonee Lai v. Shaikh Keramut Ali^ the Court remarked : 

Certain statements in petition have been made by the parties 
before us to possession, which are evidently false, and we are re¬ 
quired to hold them estopped. We do not think that they should 
be so held. In such a case the Court will look behind these state¬ 
ments and may determine upon their truth or otherwise and affirm 
or disallow them as seems right and proper.” 

Where in answer to a suit two parties combine to make a Statements 
statement to defeat a third party, it has been held that it is open SS*a 
to either of those two parties to explain the circumstances- and 
shew that the transaction as between themselves was not a hona 
fide one. In such a case the admission is not as between them an 


* Ki'ishto Prta Dossee v. Puddo Lochun 
Mytte, 6 W. R., 288 [1866]. See 

suree Debee v. Junket Don Mohunty 1. W. 
R., 162 [1864]. 

• Rauujaammi v. KirUtna, 1 Mod., H. C. 
72 [1862].. SoQ Mohendro Nalh Mullicky, 
liakhal Dost Sircar, 10 W. R., 344 [1868]. 

■ DayulJairajy. KhatavLadha,\2 Bom. 
H, C., 97 [1875], 

♦ See supra, pp. 70—74, 224—227 Chen- 


vimpiM V. Puttappa, I. L. R., 11 Bom., 
708 [1887]. 

* W. R., 1864, 282. See also Ram Surohee 
Slmjh V. Kashee Roy, 6 W. R., 176 [1866] j 
Ram Chumler Dey v. Kishen Mohun Shaha, 
6 W. R., 68; Xowhiit Ran v. Durbaree Singh, 
2 Agra, 146 [1867]; Mafuiraja Jugulendur v, 
Dindyal, 1 W. R., 310 [1865] ; Sunj Raree 
V. PayagPaiuk, 1 N. W. P. R,, Pt. 2nd, 
ed. 1873, p. 5. 
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estoppel, though it would be .as between them and the party de- 
. frauded. The Court may, therefore, enquire into the transaction 
and declare it void.^ 

In Vella^en Chetty v. Aiyan^ the Court observed : “The whole 
effect of the defendant’s conduct in the former suit amounts to 
resistance to a just claim, at most an unconscientious proceeding, 
but certainly not such as to operate either as an estoppel or for¬ 
feiture.” The fact that the defendant had in a previous suit set 
up a fraudulent title in his sister did not preclude him from shew¬ 
ing the property to be family property. 

Thus the admission of a sheristadar who was forbidden by the 
nature of his appointment to hold land, was held not to preclude 
his heirs from shewing their title to the land.® 

scarcely necessary to remark that, although in some cases 
the truth may be shown, admissions are in all cases evidence 
against the parties making them, and that, where a party has 
made a statement inconsistent with the case which he is setting 
up, that fact may render it more difficult for him to prove his 
case.* 


Agreement 
upon sufficient 
consideration 
not to appeal* 


Privy C'ouncil 
decisions* 


An important class of cases in which estoppels may arise requires 
to be noticed. A party to a suit may be estopped by giving an 
undertaking, in good faith and for sufficient consideration, not to 
appeal, and thus obtaining some advantaore from the other party. 
This subject is nearly allied to that of compromises, which will be 
considered in the next place. 

The subject has come before the Judicial Committee of the Privy 
Council on more than one occasion. In Ilajmohiin Gossai^ 
Gourmohun Gossain^^ their Lordships held that a decree of an 
Appellate Court obtained after a compromise of the matters in 
dispute was an adjudication obtained not only with great impro¬ 
priety but in effect by fraud, it being in every sense the duty of 
the appellant not to prosecute an appeal after a compromise 
insisted upon by him had been entered into. __ 

^ Ram SaruiiSinghv.MuMit.PranPearee, • Shaik Mahomtd Waytz v. Miusi’ 3*- 
W. R. (P. C.), 14 ; 13 M. I. A., 551 ; 1 geeroonissa, 6 W. R., 38 tl866J. 

W. R., lo6 j Sttemultg Dtbta Chotnihixtia * ETidenco Act (I of 1872), ^ ® * 

V. Bimola Soondurtt Dthia, 21 W. R., 422 Puttu v. Radhabai, I. 

[1874]; Miust. U$hrufoonni4sa Begum v. Bom., 312 (316) [1889]. 

Orirdharte Ball, 19 W. R., 119 [1872]. • 8 M. I. A., 91 ; 4 W. R. (P‘ C.)» ** 

•4 Mad. H. C., 374 [1869]. [1859]. 
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In Ufoonshee Ameer All v. Maharanee Inderjeet Koer,^ the ap¬ 
pellant’s counsel in the presence, and with the consent, of bis client . 
undertook that, in consideration of the Court confiniiiff its decision 
to one point only, the validity of a certain ^fook^ernamahy he would 
not appeal from that decision. Their Lordships held that the ap¬ 
peal ought not to bo entertained as it was brought in violation of 
good faith, the real merits of the case having been withdrawn from 
the Court below, and observed that there was very gooil and 
sufficient consideration for such an undertaking because, by ob¬ 
taining a decision upon the one point, the case became a case not 
decided against the appellant, and that it was in fact substituting 
a non-suit for an adverse verdict, leaving the appellant to bring a 
fresh suit upon the merits. 

These cases were decided before the Contract Act,^ but in sub- Distinffuisli- 
sequent decisions of the Indian High Courts the effect of section 
28 of that Act was considered. That section was explained as re- oS jurisdic^ 
ferring only to agreements purporting to oust the jurisdiction of Jin"',it Das i- 
the Courts. In Anant Das v. Ashhurner^ the appellant, in con- 

^10/ l)J« 

sideration of the respondents giving him time to satisfy a decree 
which they had obtained against him, agreed not to appeal, and upon 
the appeal contended that the agreement was void under section 28. 

The Full Bench distinguished the rule as laid down in that section,* 
and held that the rule in Moonshee Ameer Alt v. Inderjeet Koer^ 
governed the case. 

The law as to this point appears to be well settled, and the ruling Calcutta, 
of the Allahabad Court has been approved in Calcutta in the case 
of Protap Chunder Dass v. Arathonn.^ There the plaintiff took 
out execution of his decree, and the defendant, in consideration of 
his being released from arrest, anti being allowed to pay by in¬ 
stalments, undertook not to appeal, the decree-holder on his part 
also agreeing not to appeal in respect of that portion of his claim 
which he had failed to establish. The judgment-debtor, how¬ 
ever, appealed, but the High Court held, following the above 
decision, that the judgment-debtor, having expressly undertaken 

» 14 M. 1. A.,203 ;9B. L. R., 460 [1871]. * I. L. R., 1 All., 267 [1876]. 

Se* ftlso Pisani v. AKonuy-Oentral of * See tho construction placed upon s. 28 
L. R., 5 P. C., 616 [1874]. The by tho Full Bench, I. L. R., 1 All., 268, 
objection to tho appeal should be taken at 269. 

the earliest opportunity. * 14 M. I. A., 203 ; 9 B. L. R., 460. 

• Act IX of 1872. • 1. L. R., 8 Calc., 455 [1882]. 


Cijmprnrnises 
p.Mulerjte lite. 


How enforce¬ 
able, R. 375 of 
Act XIV of 
1882. 


Bombay. 
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not to appeal and having induced the decree-holder to forego his 
rights, was estopped from acting contrary to his deliberate re¬ 
presentation and undertaking. 

Estoppel may also be created by a hona fide compromise of legal 
claims jpendente Ute^ provided the agreement (upon which the de¬ 
cree has been obtained) has been fully performed by the party 
seeking to enforce it. The principle in these cases is that of con¬ 
tract, and as heretofore the criteria to be considered will be con¬ 
sideration and conduct. As regards agreements in supersession of 
decrees, where the parties have elected to enter into agreements 
contra cursus curiae, there has been some confusion of opinion 
as to whether the parties should be relegated to a fresh suit, or 
whether the agreement will be specifically enforced. 

In the year 1839 the Judicial Committee held ihsX o. solehnamah 
or deed of agreement to compromise conflicting claims entered into 
in the presence of witnesses and solemnly acknowledged in Court 
by parties who were mutually ignorant of their respective legal 
rights could not afterwards be set aside.* 

Compromises arrived at in the course of judicial proceedings are 
dealt with in section 375 of the Code of Civil Procedure.* There 
is some difference of opinion in the Indian High Courts as to 
whether such a compromise becomes ipso facto binding before a 
decree has been passed under the terras of the section, so as to 
allow of no locus p^enitentiae to a party who at the last moment 
wishes to withdraw, or whether the section merely applies to cases 
where the parties, at the time of moving the Court, agree to have 
the terms entered into, carried out, and judgment entered up. 

The former view was taken in a Bombay case^ where Scott, J*» 
considered that the section was framed to enforce agreements 

* Rajunder jVaraia Rat v. Bijai Oorijid subject-matter of the suit os is dealt with by 

Singh, 2 M. I. A., 181 [1839]. the agreement, compromise, orsatisfactioo- 

• Act XIV of 1882. “If a suit be adjusted As to the grounds upon which such agree- 
wholly or in part by any lawful agreement ments are enforced see Rajunder A' train 
or compromise, or if tho defendant satisfy Rat v. Bijai Govind Singh, 2 M. I. A., 181 
the plaintiff in respect to the whole or [1839]. As to the authority of counsel see 
any part of the matter of the suit, such Jang Bahadur Singh, v. Shatkar Bai, I. 1- 
agreement, compromise, or satisfaction R,, 13 All., 272 [1890] ; Carriton ▼. 
shall be recorded, and the Court shall pass rigutt, I. L. R., 13 Calc., 115 [1886J nnd 
a decree in accordance therewith so far as it cases there cited. 

relates to the suit, and such decree shall be • RuUonteg Lalji v. Poortbai, I. L. B-i 
final so far as relates to so much of the 7 Bom., 304 [1883]. 
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unconditionally made even though one of tho parties afterwards 
desires to withdraw his consent. That learned Judge pointed out 
that parties can, apart from the section, put in a consent d(*cree or 
submit to a decree under section 152 of the Code, and that tho 
rule appears to have been devised as an alternative and more 
expeditious remedy than a suit for specific ])erformancc which 
course is still open to the parties, and his view appears to he 
supported by the English authorities.^ The same view has been Miidms. 
taken in two cases in the ]\Iadras Court.* 

The Calcutta High Court have, however, in one reported case Calcutta, 
taken the opposite view,^ and have held that tho section does not 
apply where a party is unwilling to have judgment entered up. 

The learned Judges observe : “ Tho section states that tho decree 
shall be final, so that if it bo applied to cases where the agreement 
is sought to be enforced against an unwilling party, the Court 
would have no power to refuse specific performance, although 
if it had been sought to be enforced in a regular suit, specific 
performance might never be obtained. Again, in one case the 
decree is final, in the other it is subject to appeal.” Tiiis ruling 
has been expressly dissented from in a recent case in Bom¬ 
bay, 2'he Gotiuldas Bulahdas Manufacturing Co. v. James Scoit^^ 
where the question was very fully considered. The view taken 
in Bombay has been approved in one or two unreported Calcutta 
cases. 

The view taken in the Madras and Bombay Courts would appear Principle of 
to be more in accordance with the policy of the rule of res judicata 
which aims at avoiding a multiplicity of suits and determining all 
matters in controversy once and for all. The real question in 
each case, so far as estoppels are concerned, must be whether there 
has been at one point of time a real agreement between the parties, 
and if that be so, and either party is prejudiced by being induced 
to cease prosecuting his claims, or in any other way, tho doctrine 
would be available to assist him. 


* See The Judicature Act of 1873, s. 
s.-s. 7 ; Pi'yer v. OriifbU, L. K., 10 Ch., 

634 [1875J ; Scatlif v. Lord Dundonald, L, 
R., 8 Ch. D., 658 [1878] ; Holt v. Jesse, L. 
R.,3Ch. D.,177 [1876]. 

• Karnpan v. Runuxsami, I. L. R., 8 


Mod., 482 [1885] ; Appasami t. Manikam, 
I. L. R., 9 Mad., 103 [1885]. 

• Hara Suttdari Debt v. Kumar Dnkhi- 
russur Malta, 1. L. R., 11 Calc., 250 
[1885], 

■* I. L. R., 16 Bom., 202 [1891]. 
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up "n'which subject before us, however, has to deal not only with doubt- 

a^nXrcud compromise, but with a state of facts where parties 

surrender their legal remedies and place themselves at a disad¬ 
vantage if the other j)arty is allowed to retreat from his represent¬ 
ations and deny their effect. In such a case the law will interfere 
on their behalf, though the remedy may not be always precisely 
the same. 


The coiuluct Ill Kallu ^auth Shaw v. Raieehlochun Mozoomdar.^ the plaintiff 

of the parties iiji , . 

is^to bo regard- alleged that he was induced to compromise a suit which he had 

commenced, upon the terms that, as soon us the stock-in-trade at 
certain kOtees could be sold and an account be prepared, his share 
should be paid to him. Upon the faith of this agreement, he 
allowed his suit to be dismissed, but the defendants fraudulently 
refused to carry out the conditions of the compromise, and neglect¬ 
ed to furnish the plaintiff with accounts, although the rice had 


been sold. Sir Barnes Peacock, C. J., observed : “ It appears to 
me that the fact of the consideration of this agreement being the 
consent of the plaintiff to the compromise of a suit, and to a decree 
being passed against him, is no bar (if he can prove his case) to 
his maintaining a suit to compel the defendants to perform the 
agreement upon the basis of which the decree was obtained.” 

In Gholauh Koomeurree v. Eshur Chumla^^ the respondents, on 
attaining their majority, compromised a claim made upon them 
in respect of certain bonds given during their minority by their 
executor and guardian. After his death they sought to dispute 
their liability. Their Lordships of the Privy Council remarked : 
“ It appears impossible to permit the respondents after the death 
of their guardian now to dispute their liability for payment of the 
debt which they had thus deliberately undertaken to pay.” 
ofco^P?(SSe. obvious, however, that if a compromise be abandoned, and 

the parties proceed with the trial, it cannot afterwards be enforced. 
So where the parties were at issue as to whether the defendant had 
sold certain land to the plaintiff, and a deed of compromise was 
entered into by which the defendant agreed to give the plaintiff 
some share in the land but afterwards withdrew, and contested 


» 2Iad. Jur., N. s.,343[1867]. Seethe CAatterjee v. fTatiOA d- C'o-, 2 Boarke, 162 
same case upon an interlocutory application [1865^ 

at p. 122, where the matter was argued as • 8 M. I. A., 417 ; 2 W. B. * 

one of res judicata. See also [1861]. 
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the whole case on the merits, it was held that he conld not after¬ 
wards rely on the compromise, after having run his chance of 
obtaining a decree.^ 

In all cases the intention and conduct of the parties must be \v«ivor. 
looked to to see if they have insisted upon or waived their riglits. 

Where a creditor filed a petition of satisfaction on consideration of 
his debtor withdrawing an appeal then pending, but the appeal 
was carried to a hearing, it was held that the creditor was not 
estopped from suing out execution.* 

In Sluvalingaya v. NagaUngaya^ a previous suit between the 
parties had been compromised and a decree made accordingly. 

The parties then brought separate suits against the official re¬ 
presentative of the estate. The plaintiff failed to prove his title, 
but the defendant succeeded in obtaining possession of the proper¬ 
ty. In his suit the plaintiff neglected to produce the compro¬ 
mise and the decree passed thereon. It was held that a subsequent 
suit in terms of the compromise was barred. So in Janki Ammal 
V. Kamalathammal, the plaintiff having in a previous suit failed 
to establish her right of inheritance was held estopped from setting 
up a family agreement. 

“The truth is a judgment by consent is intended to put a stop to 
litigation between the parties just as much as is a judgment which 
results from the decision of the Court after the matter has been 
fought out to the end, and it would be very mischievous if one were 
not to give a fair and reasonable interpretation to such judgments 
and were to allow questions that were really involved in the action 
to be fought over again in a subsequent action.^” 

A subject closely connected with the foregoing discussion has Agreements in 
given rise to much confusion and difference of opinion in this 
country. Where after a decree has been made the parties elect to thrco^S! 
come to an arrangement varying the ordinary course of execution, 
the question is whether the decree is to be treated as having been 
superseded so as to preclude the decree-holder from enforcing it. 

Cases frequently arise where a decree is by agreement altered as to 
the mode of payment or the interest payable, and in some instances 

* Man OoUnd Doss v. Janku Ram • 1. L. R., 4 Bom., 247 t3878]. 

Mohanl, W. R., 211 [1864], ♦ 7 Mad. H. C., 263 [1873J. 

^ DwarhanalhSarma'^tUnTwdaSoondttree, • In rt South American Mexican Co., 

6 W. R. (Misc.), 30 [1866]. L. R., ’95., 1 Ch., p. 50. 
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Pisani v. At 
torney-General 


such decrees have been acted upon by the parties and recognised 
by the Courts, so as to enlarge the period of limitation. At 
Allahabad the rule has been said to be that if the parties shew an 
intention to create new rights enforceable by suit in supersession 
of those acquired by and declared in the decree, they cannot after¬ 
wards enforce the decree. In Calcutta, however, it has been held 
that where such a contract is sanctioned by the Court, no party 
who has taken the benefit of the contract can afterwards resile 
from it, the rule of estopped by conduct being applicable to such 
cases. 

Their Lordships of the Privy Council have decided in general 

terms that where a Court has general jurisdiction over the subject- 

matter of a claim, the parties may be held to an agreement that 

the questions between them should be heard and determined by 

proceedings contrary to the ordinary cursus curiae. 

In Pisani v. Attorney-General of Gibraltar^ the respondent had 

filed an information in the Supreme Court of Gibraltar claiming 
L^^'**J* . * /• j f 

certain lands as having escheated to the Crown. The defendants 

were the appellant who claimed under a conveyance from Miss 

Porro, another person who asserted that the appellant held the 

lands as trustee for him, and certain persons (some of whom were 

infants) claiming nnder a will of Miss Porro made in the year 1858. 

The original information prayed to have the conveyance declared 

void and for a decree that Miss Porro died without heirs and 

intestate, the Attorney-General alleging that the will of 1858 

was revoked by a subsequent will of 1868 which disposed of poi*' 

sonalty only, the persons interested in which were not before the 

Court. The Attorney-General having fiviled to prove an escheat, 

upon his motion, and by consent of all the parties, the information 

was irregularly amended so as to give the Court power to declare 

the rights of the defendants inter se. The Attorney-General then 

succeeded in shewing that the will of 1868 was obtained by 

undue influence, and did not therefore revoke the former will 

which was held to be valid, and that the conveyance to Pisani was 

void, he as an attorney being incapable of purchasing from his 

client. The will of 1858 being thus established, Pisani on appea* 

to the Privy Council contended that there was in fact no agreement 


» L. R., 4 P. C., 516 [1874]. 
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that the information should be amended so as to have the rights 
of the defendants declared. The Attorney-General urged a preli¬ 
minary objection that no appeal lay, the decree being like the 

award of an arbitrator, and the parties having by their consent 
waived the right to appeal. 

Their Lordships held that Pisani, knowing that some of the A.roomonu 
parties were infants, could not afterwards object that his consent riaT"’"" 
did not bind him, and upon the objection that the appeal was in¬ 
competent, observed : “ Their Lordships would bo most unwilling 
to uphold the agreement at aU if this were to be the effect of it” 
because, in their opinion, such a result would be opposed to the 
intention of the parties. They clearly meant to keep themselves 
in and the Judge clearly so understood them. It is plain 

also that the parties and the Judge thought that an appeal was 
open. It IS true there was a deviation from the cnrsus curiae, but 
the Court had jurisdiction over the subject, and the assumption of 
the duty of another tribunal is not involved in the question. De¬ 
partures from ordinary practice by consent are of every-day 
occurrence ; but unless there is an attempt to give the Court a 
jurisdiction which it does not possess, or something occurs which 
is such a violent strain upon its procedure that it puts it entirely 
out of its course, so that a Court of Appeal cannot properly re¬ 
view the decision, such departures have never been held to deprive 
either of the parties of the right of appeal.” 

^ This decision was expressly api>roved by the Judicial Committee Sadosiva Piiiai 
in Sadasiva Ftllai v. Ramalhuja PiUai,^ where the general prin- Pilfaufe. 
ciple above cited was laid down. There the appellant had obtained 
a decree in 1859 for certain property with mesne profits for the 
year 1858, but he did not claim mesne profits for the subsequent 
years, and the decree was silent as to the mesne profits which were 
accruing from and after the institution of the suit. An appeal 

execution was from time 
to time stayed, upon the defendant executing security bonds, pur¬ 
suant to orders of the Court, undertaking to satisfy the decree and 
to pay the mesne profits accruing during the six years the plaintiff 
reinained out of possession. The decree was confirmed on appeal, 
and the plaintiff applied for execution in respect of the interim 

* 15 B. L, R., 383; 24 W. R., 193 ; L. R., 2 I. A.. 219 [18751 
C,E 
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mesne profits. The defendant contended that his liability to acoonnl 
for the interim profits was not “ a question relating to the execu¬ 
tion of the decree” within the meaning of section 11 of Act 

O 

XXIII of 1861, but that the mesne profits claimed should be made 
the subject of a separate suit, and the Madras Court so held. 
Their Lordships of the Privy Council proceed upon the broad 
ground of estoppel^ observing: “Upon the whole, their Lord- 
ships are of opinion that the respondent, by the proceedings in 
question, did come under an obligation to account in this suit for 
the subsequent mesne profits of the appellant’s land. They con¬ 
ceive that this liability made the accounting ‘a question relating to 
the execution of the decree* within the meaning of the latter 
clause of that section. But even if it did not, they think that, 
upon the ordinary principles of estoppel, the respondent cannot 
now be heard to say that the mesne profits in question are not pay¬ 
able under the decree...The Court here had a general jurisdiction 
over the subject-matter, though the exercise of that junsdiction by 
the particular proceeding may have been irregular. The case, 
therefore, seems to fall within the principle laid down and enforced 
by this Committee in the recent case of Piaani v. The Attorney-" 
General of Gibraltar,^ in which the parties were held to an agreo- 
ment that the questions between them should be heard and 
determined by proceedings quite contrary to the ordinary cursxta 
cunaeP 

The Calcutta High Court in Sheo Golam Lall v. Beni Prosa^ 
followed the above general rule. In that case the judgment-debtor 
entered into an arrangement with the decree-holder that, if he did 
not pay off the debt by a certain date, he would pay interest on 
the whole decretal money at 2 per cent. An order was made to 
that effect, and the execution case was struck off. Similar arrange¬ 
ments were made from time to time over a period of four years 


• The ground is indicated in their Lord- 
ships’ judgment, “The effect of each 
document scorns to be an undertaking on 
tho part of the person executing it, and 
that not by a more written agreement be¬ 
tween tho parties, but by an act of tho 
Court, that in consideration of his being 
allowed to remain in possession pending 
the appeal, be will, if the appeal goes 


against him, account in that suit, 
before that Court,” for the mesne 
of the year in question.’ 15 B. L. » 
p. 401. 

»L. R., 5P. C., 515. ^ 

• I. L. B., 5 Cal., 27 [1879]. Sw 
Dyal Singh r. Sarju Pershad 
B., 20 Cal., 22 [1892] ; Ram Dogai 
jte Ve Ram Sari Patf I. L* 30 ^ 
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whenever execution was applied for. On the last occasion the sale 
was ordered to be postponed for six months, the debtor agreeing to 
pay the sum admitted to be due with interest at 24: per cent, per 
annum, and the case was taken off the file. The Court treated the 
attachment as subsisting and declared the decree-holder entitled to 
execute his decree in terms of the last-mentioned agreement, ob¬ 
serving; “As to the main question, whether the decree-holder is or 
is not entitled to proceed upon the terms of the agreement of the 
15th May 1877, we think that it is only necessary to refer to the 
case of Sadasiva Pillai v. Ramalinga Where parties by 

mutual agreement make certain terms, and inform the Court of 
them, and the Court sanctions the arrangement and makes an order 
in conformity with it, either party, who has had the benefit of the 
arrangement and order, is not at liberty to resile from the agree¬ 
ment. The question, whether such an agreement does or does not 
violate the rule that a Court cannot add to its decree, becomes 
under the circumstances one which the Court will not enter into ; 
the party who seeks to raise such question being estopped by his 
own conduct, and the action of the Court taken thereunder,” 

The Allahabad Court have refused to apply the principle of Allahabad, 
estoppel, holding that where an agreement adding to or varying a 
decree has been made in facie curiae for consideration and recog¬ 
nised by the Court, such agreement can only be enforced by a 
separate suit, the agreement operating by novation to extinguish 
the rights of the parties under the original decree. 

In Stoxcell v. Billings^ the decree-holder agreed to accept pay¬ 
ment by instalments, and the judgment-debtor put in a petition 
acknowledging the decree-holder’s right to execution of the ori¬ 
ginal decree. The compromise was ratified by the execution Court, 
and the case struck off the file. More than three years afterwards 
the decree-holder took proceedings to enforce his decree. The 
Court held, following the Full Bench decision of the Calcutta High 
Court in Krishna Kamal Singh v. Hira Sudan^^ that a compromise, 

even though recognised by the Court executing the decree, could 
not enlarge the limitation. 


* 15 B. L. R., 383 ;24 W. R,, 103: L. R., 
2T. A., 219 [1876]. 

»I. L. R., 1 All., 860 [1877]. 


• 4 B. L. R. (P. B.), 101 [1869]. See 
also tho cnso of Abbot Imam, H. C. R., 
N.-W. P. (1873), 100. 
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Gokal Prasad 
[1881]. 


Novation. 
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In 1881 the Full Bench of that Court in Debt Rai v. Gokal 
Prasad} observed upon the previous authorities. In that case the 
decree-holder obtained a decree in 1863 which be continued to 
execute down to 1870. In 1871 it was arranged by deed that the 
judgment-debtor should pay the sum due in two instalments in 
1872 and 1873, and that in case of default the decree-holder 
should be at liberty to realise the whole sum. The agreement of 
1871 was for many years executed as a decree without objection 
being taken by the judgment-debtor, but in 1878 the latter con¬ 
tended that the agreement had superseded the decree which became 
no longer capable of execution. The Full Bench (Oldfield, J., 
dissenting) were of opinion that the agreement amounted to an 
abandonment of the decree which became incapable of execution, 
not only by the law of limitation, but by the agreement which 
superseded it. Their Lordships appear to distinguish the Privy 
Council case as one decided under “ special circumstances which 
took the plaintiff’s claim out of the “ general rule,” because there 
the terms of the original decree were not altered or varied by the 
defendant laying himself under the obligation to account. The 
judgments do not all proceed upon precisely the same ground, but 
such appears to be their general effect. The dissenting member of 
the Court however rested his opinion upon the authority of the 
Privy Council and Calcutta cases, and observed: “Even if it 
could be held that the agreement should more properly be en¬ 
forced by suit and not in execution of the decree, the judgment- 
debtor must be held estopped from raising this plea, since he entered 
into the agreement and took the benefit of it, and has without 
objection allowed it to be enforced under the decree since 1873. 

A Division Bench of the Court in 1884 followed the Full Bench 
ruling. In Ramlakhan Rai v. Bakhtaur Rai^ the parties entered 
into a kisthandi compromise whereby, in lieu of a portion of the 
decretal money, the decree-holder was placed in possession of 
certain property, the balance of the decretal money being payable 
by instalments, in default of payment of any one of which the whole 
amount was to become realizable by execution of the origin**^ 
decree. The Court held that the decree-holder could not he 
allowed to treat the compromise as an instalment decree, t^ 


* I. L. R.. 3 All., 585 [1881]. 


■ I. L. R., 6 All., 623 [1884]. 
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original decree being extinguished by the substitution of a new 
contract. 

In two cases the Madras and Allahabad Courts have held that a Where no 
compromise which did not supersede the decree was no bar to the 
oripnal decree being enforced. In DaMia Venkamma v. Rama 
SMarayadu,^ the Fnll Bench of the Madras High Court held 
that as no intention was shewn in the parties to create new rights 
enforceable by suit in supersession of those declared by the decree 
a suit on a “ postpone petition ” could not be maintained. What 
the parties to that petition desired was that the Court should 
regard the amount adjudged by the decree as payable by instal¬ 
ments, and that process of execution in case of defiinlt should be 
issued in the manner provided. And in Oanya v. Marli Dha,^ 
a Division Bench at Allahabad held that a petition presented to 
the execution Court stating that the decree had been in part satis- 
faed, that a portion of the balance was to be set-off against a debt 
due to the judgment-debtor which was to be realised by the decree- 
holder, and that the remainder was to be paid by instalments 
upon default of payment of which the decree-holder should be at 
liberty to execute the decree for the whole sum, did not amount to 
a supersession of the original decree. The case was, therefore 

distinguishable from the Full Bench ruling in Deli Rai v. Gokal 
Prasad,^ 

Upon the above ruling therefore the question would appear not Provision, oi 

cle!ref whf" t - -PP-hended, becomes 

clearer when certain sections of the Code of Civil Procedure are 

considered. Section 257A provides that agreements to give time 

for the satisfaction of a judgment debt are void unless made for a 

reasonable consideration and with the sanction of the Court and 

agreements providing for the payment of a sum in excess of the 

sum due under the decree are void, unless made with thelikesanction. 

under the foregoing section to be certified to the Court ; and section 
244 enacts that, in addition to questions relating to mesne profits 
any other questions arising between the parties to the suit or 
their representatives and relating to the execution, discharge or 


> I. L. R., 1 Mad., 387 [18781 
• I. L. R., 4 AU., 240 [1882]. 


• L L. R., .3 All., 586 [1881]. 
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satisfaction of the decree or to the stay of execution thereof, are 
to be determined by the order of the Court executing the decree 
and not by a separate suit. 

Two elements then are necessary to the validity of such com¬ 
promises, consideration, and the sanction of the Court, and if 
the terms of section 244 are to be liberally construed so as to 
prevent litigation,^ the more beneficial role would appear to be 
that where parties fully intend to keep themselves in cund, they 
should, by their conduct, be held estopped from questioning an 
a<yreement entered into by them through an act of the Court and 
for reasonable consideration, and that such agreements should be 
enforced in execution. 

In Bombay it has been held that proceedings in execution are 
in invitum as against the judgment-debtor,* who is not estopped 
by any act or omission on his part from afterwards asserting his 
title. In Gurupadapa v. Irapa,^ the defendants omitted to set up 
their title to the property, and even accepted the surplus sale-pro¬ 
ceeds after the execution-sale. The Court observed that it was 
not suggested “ that the defendants took any part in the execu¬ 
tion-proceedings, or so stood by as to induce bidders to suppose 
they claimed no interest other than as representatives of the ori¬ 
ginal judgment-debtor, or that their silence misled the bidders at 
the sale ; and as to the defendants having received the residue of 
the purchase-money from the Nazir after satisfaction of the 
judgment debt, that was after the purchase was completed. 

* See tho observations of the Judicial • Vaeanji Saribhai y. Lalla Ahhu^ 
Committeo in Pr(M«nno Coomar Sanyal v. R., 9 Bom., 285 (288) [1885]. 

Kaei Das Sanyal, L. R., 19 I. A., 166 (169) • I. L. R., 14 Bom., 568.[18WJ- 

[1892] 
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ESTOPPEL BY JUDGMENT. 

CHAPTER I. 

Res Judicata. 

Kos Judicata—Division of tho subject—Indian Enactments—Rule in this country framed’ 
with reference to tho English cases—Leading cases—Orf^orj/ v. Mofcsicorth [ 1747 ]— 

The decree must bo in effect a determination of tho points between tho parties—There 
cannot^ two contradictory judgments upon tho same record— of Kingston's 
ease [17761—Tho sentence of an Ecclesiastical Court in a suit of jactitation of marriage 
hold not conclusivo as to tho validity of tho marriage in a prosecution subse<iuently 
preferred against one of tho parties for bigamy—Loading principles of res judicata 
enunciated—Tho sentence oi)eratod as ovidonco only—Conclusive judgments may bo 
reopened on tho ground of fraud—v. J/oreirood [1803]—The judgment is final 
only for its own proper purpose and object, and between tho parties and their prines 
Hares V. Jackson [1845)—Grounds of tho decision in tho Court of Appeal-Oi>inion 
of Knight Bruce, V. C.—Exposition of tho doctrines of the Civil Law-Tho objects 
and purposes of the two suits are to bo looked to-BrH«sdcf« v. Uumph-cy (1884J— 

The difficulty is how far tho causes of action in tho two suits are in substance identical 
—Tho application of the rule depends upon matter of substance—“Cause of action” 
defined by tho Judicial Committee-It refers to tho nn^iu upon which tho plaintiff 

prays judgment—Was the same right infringed in substance ?—“Cause of action”' 
lilustrated—Difficulties of tbe subject. 

The subject of Estoppel by judgment or Res Judicata has now Res judicata, 
to be considered. The historical aspects of this branch of estop¬ 
pel were noticed in the Introductory Chapter, where also its posi¬ 
tion in the field of Jurisprudence was shortly definedJ The 
subject itself will be examined with reference tO'—(a) Forum or Division of 
the competence of the Court; {b) Parties and their Representiitives; 

(c) Matters in issue ; (d) Matters which ought to have been made 
ground for defence or attack in a former suit; (e) Final decision ; 

(0 Judgments in rem, domestic and foreign ; {g) Foreign Judg¬ 
ments in personam. 

Before examining these topics in detail, it is advisable to present indi.m Enact 
the main features of Res Judicata by a summary of some of tho 


* Sec pp. 5—7, 8—13, and the Summary of tho subject, at pp. 21—26, stipra 
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leading cases in England. TLe law of Estoppel by Judgment 
in this country is embodied in section 13 of the Code of Civil 
Procedure,* a provision apparently simple in itself, but overlaid 
with a large number of conflicting decisions. As pointed out by 
the Judicial Committee in Soorjomonee Dayee v. Suddanund 
Mohapattei\^ the corresponding clause in the Code of 1859^ by no 
means prevented the operation of the general law relating to Res 
Judicata founded on the principle nemo dehet his vexari pro eddeni 
causa. “ That law,” said their Lordships, “has been laid down by 
a series of cases in this country with which the profession is 
familiar.” 


The re-enactment of the rule of Res Judicata in the Code of 
1877 appears to have been made w ith the intention of embodying 
in sections 12 and 13 of that Code the law then in force in India 
founded upon the English decisions instead of the imperfect 
provision in section 2 of Act VIII of 1859.* In a recent case* 
the Judicial Committee of the Privy Council say : '‘^Neither should 


* Act XIV of 1882 : ** No Court shall try 
any suit or issue in which tho matter 
directly and substantially in issue hi\< been 
directly and substantially in issue in a 
former suit botwcon tho same parties, or 
between parties under whom they, or any 
of thorn claim, Htigatinjf under the same 
title, in a Court of jurisdiction competent 
to try such subsocpient suit or the suit in 
which such issue has been suhscquontly 
raised, and has been heard and finally deci¬ 
ded by such Court. 

Hxjjla nation /. — The matter above 
referred to must, in the former suit, have 
been alleged by one party and either denied 
or admitted, expressly or impliedly, by the 
other. 

** Explanation II* — Any matter which 
might and ought to have boon made ground 
of defence or attack in such former suit 
shall be deemed to have boon a matter 
directly and substantially in issue in such 
suit. 

^^Explanation III *—Any relief claimed 
Q tho plaint, which is not expressoly grant¬ 
ed by tho decree, shall, for the purpose of 
this section, be deemed to have been refused. 

^^Explanation /V.—A decision is final 
within the meaning of this section when it 
is such os the Court making it could not 
alter (except on review) on the application 


of either party or reconsider of its own 
motion. A decision liable to appeal may be 
final within the meaning of this section 
until tlio appeal is made. 

^^Explanation K.—Where persons litigate 
honil jlile in respect of a private right claim¬ 
ed ill common for themselves and others^ 
all persons interested in such right shalb 
for the purpose of this section, be deemed 
to claim under tho persons so litigating. 

^^Explanation VI* — Where a foreign 
judgment is relied on, the production of the 
judgment duly authenticated is presump¬ 
tive evidence that the Court which made 
it had competent jiurisdiction, unless the 
contrary appear on the record ; hut such 
presumption may be removed by proving 
the want of jurisdiction.'^ 

• 12 B. L. R., 301 (315) [1873]. 

• Act VIII of 1859, s. 2. ‘‘The 
Courts shall not take cognisance of any suit 
brought on a cause of action which sha 
have been heard and determined by a Court 
of compotont jurisdiction, in a former suit 
between the same parties, or between 
parties under whom they claim.'' 

• Misir RaghohardiaV$ crMS, I* ^ 

Calc., 439 (445) [1882]. 

s Earmstrar Pfr^had v. Rajtumar% 
tun Koer, L. R., 19 L A., 288; !• L. " 
Calc., 79 [1892]. 
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it be lost siffht of that the Act of 1877 anti the Act of 1882 not 
inti'oducin^ any new law^ hut were only pnttiny into the form of a 
Code that xohich was the state of the law at the time. The state of 
the law at the time was, that persons should not be harassed by 
continuous Utiyation about the same suhjeci-matterT 

The principle of Res Judicata as remarked by West, J., in Lending cases 
Shridhar Vinayak v. Narayan Valad Bahajf is “ simple in its 
statement but presents considerable difficulty in its application ; ” 
and in view of the conflict which has taken place in the Indian 
Courts with regard to the fundamental principles of the subject, 
it may be useful to present in a short form the Leading Cases 
upon which the doctrine has been built up in England, more 
especially as these authorities have been very frequently referred 
to in this country ; lastly, the expression “ Cause of Action” will Causoofaction. 
be defined and illustrated. By such a method of treatment it is 
apprehended the subject may most clearly be introduced. 

In Soorjomonee Dayee y. Suddanund Mohapatter,^ Lord- Gregory y. 

ships of the Judicial Committee observed “The rule has probab- 
ly never been better laid down than in a case —Gregory v. JMoles- 
worth^—\n which Lord Hardwicke held that where a question was 
necessarily decided, in effect, though not in express terms, between 
parties to the suit, they could not raise the same question as 
between themselves in any other form, and that decision has been 
followed by a long course of decisions.” 

In Gregory v. Molesworthf^ it was pleaded in answer to a bill in Tho decree 
Chancery that a former decree had been signed and enrolled relat- recta deter- 
ing to the same matter. The former decree was made on a bill pttttwJca 
brought by the plaintiff’s wife to have an account of her father’s 
personal estate, and claiming a fifth share. The decree directed 
an account to be taken, and expressely directed that certain stock 
should be sold and a one-fifth share reserved for the defendant 
when he attained the age of twenty-one. Lord Chancellor Hard¬ 
wicke observed “This is a very plain case, for it would be very 


« 11 Bom. H. C. R., 228 [1874]. Seo 
ViOaiinga PatUiyacki v. Vithitinga Mudali, 
I. L. R., 15 Mad., 119 [1891], whore tho 
observations of Dr. Whitloy Stokos (Anglo- 
Indian Codes, Vol. ii, 392) aro citod: “ The 
matter dealt with by section 13 is a subject 
of which the importance in a country 


inhabited by a litigious population is only 
equalled by the difficulty of dealing with it 
clearly, concisely, and accurately in a legis¬ 
lative enactment.” 

* 12 B. L. R., 304 (315) [1873J. 

• 3 Atkyns, 625 [1747]. 
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mischievous if a new bill was allowed to be brought by the plaintiff 
here. This is a plea of a former decree made in a cause relevant 
to the same matter with the present bill. The question will be 
first, whether the decree is a determination of the points between 
the parties. As to this it is improper for the Court to give a 
different judgment, because there would be t\vo contradictory 
judgments appearing on the same records. . . This is as full a 
determination against the plaintiff, as if a determination on the 
point that the plaintiff is not entitled. . . 1 cannot presume that 

improper proofs were made in the former cause, but must take it 
for granted that proper ones were given, unless the enrolment 
of the decree was opened by a bill of review, and a plea to that 
bill disallowed ; there the Court overrules the plea, and then the 
cause is opened again, and can properly come at it if error appeurs^ 
on the face of it, but as it stands now the plea must be allowed. 

In the Ducliess of KtngstorCs case^ the House of Lords referred 
two questions for the opinion of the Judges :— Firstly^ as to 
whether a sentence of the Spiritual Court against a marriage in » 
suit for jactitation of a marriage^ was conclusive evidence so as to 
prevent counsel for the Grown from proving the marriage m an 
indictment for polygamy ; and secondly^ as to whether, admitting 
such evidence to be conclusive upon such indictment, counsel for 
the Crown could be permitted to avoid the effect of such a sen¬ 
tence by proving it to have been obtained by fraud or collusion^ 
The first question was answered in the negative, and the second 


in the affirmative. 

The unanimous opinion of the Judges was delivered by t e 
Lord Chief Justice of the Court of Common Pleas, Sir Willia® 
de Grey,® in a judgment which has become historical with refer 
ence to the subject of Res Judicata. “ What has been said at the 


» 2 Sm. L. Ca., 9th ed., 812 [1776]. 

• “ Of matrimonial causes,” says Black- 
stono (Commn., Vol. iii, 93], “One of the 
first and principal is 1, causa jactUaiianis 
natrimonii i when one of the parties boasts 
or gives out that he or she is married to 
the other, whereby a common reputation 
of their matrimony may ensue. On this 
ground the party injured may libel the 
other in the Spiritual Court; and, unless 
the defendant undertakes and makes out 


a proof of the actual marriage, he 
is enjoined perpetual silence upon 
head ; which is the only remedy th® ps® ^ 
siastical Courts can give for this injury- 
Since the institution of the 
by the Matrimonial Causes Act of 1857 i 
and 21 Viot, c. 86, s. 6), these cases ha^ 
been of very infrequent occurrence 
Browne and Powles on Divorce, 6th ed-* 
143, 144. 

• Afterwards Lord Walsingham. 
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bar, remarked Sir M illiam de Grey, “ is certainly true, as a 
general principle, that a transaction between two parties, in judi¬ 
cial proceedings, ought not to be binding upon a third ; for it 
would be unjust to bind any person who could not bo admitted to 
make a defence, or to examine witnesses, or to appeal from a 
judgment he might think erroneous ; and therefore the deposi¬ 
tions of witnesses in another cause in proof of a fact, the verdict 
of a jury finding the fact, and the judgment of the Court upon 
facts found, although emlence against the parties and those claim¬ 


ing under them, are not, in general, to be used to the prejudice of 
strangers. There are some exceptions to this general rule, but 
not being applicable to the present subject, it is unnecessary to 
state them. 

“ From the variety of cases relative to judgments being given Loaduig prin- 
in evidence in civil suits, these two deductions seem to follow as 
generally true : firsts that the judgment of a Court of concurrent ' 
jurisdiction, directly upon the point, is, as a plea, a bar, or as 
evidence, conclusive, between the same parties, upon the same 
matter, directly in question in another Court; secondly^ that the 
judgment of a Court of exclusive jurisdiction directly upon the 
point is in like manner conclusive upon the same matter, between 
the same parties, coming incidentally in question in another 
Court, for a different purpose. But neither the judgment of a 
concurrent or exclusive jurisdiction is evidence of any matter 
which came collaterally in question, though within their jurisdic¬ 
tion, nor of any matter incidentally cognisable, nor of any matter 
to be inferred by argument from the judgment.” 

The Chief Justice of the Common Pleas then proceeded to Relations 
trace the relations between the Spiritual and the Temporal Courts 
and pointed out that where in civil causes the Temporal Courts 
found the question of marriage directly determined by the Eccle¬ 
siastical Courts they received the sentence, though not as a Plea, 
yet as proof of the fact ; it being an authority accredited in a 
judicial proceeding by a Court of competent jurisdiction ; and 
cited various examples in which the parties to the suits, or at 
least the parties against whom the evidence was recorded, were 
parties to the sentence and had acquiesced in it ; or claimed under 
those who were parties and acquiesced. In matters of crime. 
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however, the rule was different because the parties were not the 

same, and the Ecclesiastical Courts had no judicial cognisance in 

matters of crime. And even if a direct sentence upon the identical 
question in a matrimonial cause were to be admitted as evidence, 
(though such sentence against the marriage had not the force of a 
final decision that there was none,) yet a cause of jactitation was 
of a different nature, and the sentence there had only a negative 
and qualified effect, v/z., ‘ that the party has failed in his proof, 
and that the libellant is free from all matrimonial contract, as far 
as yet appears,’ thus allowing the marriage to be established by 
further proof in the same or any other cause. 

oi°errud°^ " that,” observed Sir William do Grey, “admitting the sen- 
evidence only tence in its full extent and import, it only proves that it did not 

ana not as con- ^ ^ r 

elusive proof, yet appear that they were married, and not that they were 

not married at all, and such sentence can be no proof of any¬ 
thing to be inferred by argument from it ; and therefore it 
is not to be inferred that there was no marriage at any time or 
place, because the Court has not then sufficient evidence to prove 
a marriage at a particular time and place. That sentence and this 
judgment may well stand together, and both propositions be equal¬ 
ly true : . . . But if it was a direct and decisive sentence upon 
the point, and, as it stands, to be admitted as conclusive evidence 
upon the Court, and not to be impeached from within ; yet like 
all other acts of the highest judicial authority, it is impeachable 
from without : although it is not permitted to show that the 
Court was mistaken, it may be shewn that they were misled. 
Fraud is an extrinsic, collateral act, which vitiates the most solemn 
proceedings of Courts of Justice. Lord Coke says it avoids all 
judicial acts, ecclesiastical or temporal.” 

Upon these considerations the Judges were of opinion that the 
sentence of the Ecclesiastical Court was not conclusive evidence, 
and that, even if it were conclusive, its effect might be avoided by 
proving fraud or collusion. 

Some years later the case of Outram v. Morewood^ was deci¬ 
ded in the Queen’s Bench by Lord Ellenborough, C. J. The 
plaintiff brought an action of trespass against the defendant More- 
wood and his wife E lien for carrying away coals out of his coal 


Conchisive 
judfjmentsmay 
DO reopenoci on 
tho OToiind of 
fraud. 


Outram v. 
Morewood 
tl803j. 


» 3 East., 346 [1803]. 
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mine, to which the defendants pleaded a title derived from one 
Zouch to the defendant Ellen, (the defendant Morewood claiming 
through his wife,) and averred that the coals in question were mt 
der the lands of the former owner Zouch. To this plea the plain¬ 
tiff replied, and relied by way of estoppel upon a former verdict 
obtained by him in an action of trespass brought by him against 
Ellen, she being then sole ; to which the wife pleaded, and de¬ 
rived title in the same manner as now done by her and her 
husband, practically raising the same defence. In the former 
suit an issue was taken and found for the plaintiff and against 
the wife upon the point whether the coal mines claimed by the 
plaintiff were part and parcel of what passed under Zouch’s bar¬ 
gain and sale to the persons under whom the wife claimed. The 
question, therefore, arose whether the defendants, the husband 
and wife, were estopped by the former verdict and judgment from 
averring contrary to the title there found against the wife. 

“ The operation and effect of this finding,” said the Chief Jus¬ 
tice, “ if it operate at all as a conclusive bar, must be by way of 
estoppel. If the wife were bound by this finding, as an estoppel, 
and precluded from averring contrary of what was then so found’, 
the husband in respect of his privity either in estate or in law 
would be equally bound according to what is said in Co. Lit. 
352a' ... A recovery in any one suit upon issue joined on 
matter of title is equally conclusive upon the subject-matter of 
such title : and a finding upon title in trespass not only operates 
as a bar to the future recovery of damages for a trespass founded 
on the same injury, but also operates by way of estoppel to any 
action for an injury to the same supposed right of possession. 

And it is not the recovery, but the matter alleged by the party, and 
upon which the recovery proceeds, which creates the estoppel The 
recovery of itself in an action of trespass is only a bar to the future 
recovery of damages for the same injury : but the estoppel pre¬ 
cludes parties and privies from contending to the contrary of that 
point or matter of fact which, having been once distinctly put in 
issue by them, or by those to whom they are privy in estate or law, 

/ " PnriMinostnte, as tho lessee, fooffoe, como in by act in law or id the post shall 
etc., law, 03 the lords by esohoat, bo bound by ond toko advontotJof eston 

tenant by the curtesy, tenant m dowor, pels.” also Brook Tit. Estoppel, p| ^ 5 *^. 

tho incumbent of a bonofico, and others that Bro. Estate, 158, 2 E., 4 (17) " * 


Facts. 


Privy estopped 
bj’ former ver¬ 
dict and judg¬ 
ment. 
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judicata stated 
with reference 
to the irame- 
diato subject- 
matter of the 
decision. 


Barrs v. Jack- 
son [1842-1845] 


Facts. 


has been, on such issue joined, solemnly found against them. . . • 
A judgment, therefore, in each species of action is final only for its 
own proper purpose and object and no further .... Each species 
of judgment is equally conclusive upon its own subject-matter by 
way of bar to future litigation for the thing thereby decided.’* 

After examining the authorities^ the Chief Justice came to the 
conclusion that an allegation on record, upon which issue has been 
once taken and found, is between the parties taking it and their 
privies, conclusive, according to the finding thereof, so as to estop 
the parties respectively from again litigating that fact once so 
tried and found, and observed in conclusion : “None of the cases, 
therefore, cited on the part of the plaintiff, negative the conclu- 
siveness of a verdict found on any precise point once put in issue 
between the same parties or their privies. The cases adverted to 
by Lord Holt^ together with the other authorities on the subject 
of protestation and estoppel cited from Bro. Abr. Protestation, 
pi. 9 ; Fitzherbert Estoppel, pi. 20, are, in our opinion, as well as 
upon the reason and convenience of the thing, and the analogy to 
the rules of law in other cases, decisive, that the husband and wifOf 
the defendants in this case, are estopped by the former verdict and 
judgment on the same point in the action of trespass, to which the 
wife was a party, from averring that the coal mines now m 
question are parcel of the coal mines bargained and sold by Sir 
John Zouch, and consequently that the plaintiff ought to recover. 

The principles of Estoppel by Judgment were enunciated with 
great force and lucidity by Vice-Chancellor Knight Bruce in the 
case of Barrs v. Jackson^^ and his opinion, though reversed by the 
Court of Appeal upon the precise point determined, has always 
been regarded as the foundation of the modern rules of Bos 
Judicata. 

One Harriet Smith having died unmarried and intestate in 1839, 
an administration suit was instituted in the Prerogative Court of 
Canterbury, in which suit Jackson claimed as second cousin to 
Miss Smith and her next of kin, and Mrs. Barrs claimed as the 
niece and next of kin of Miss Smith. In 1840 the Court decided 


* See Ftrrtr’scase, 6 Co. Bop., 7 ; Cro. • IncMoii 
Eliz., 668 [1598] ; IncMon v. Burgtss, 1 • 1 Y. & C., 585 ; S. C., 1 Phflupe, 

Show,, 27 ; Comb., 166 ; Carthew, 65 [1688], [ 1842—1845 ]. 
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in favour of Jackson, and decreed letters of administration to him 
as the lawful second cousin and next of kin of the deceased. In 
1841 Mrs. Barrs and her husband filed a bill in Chancery claim¬ 
ing as next of kin the residuary estate of the intestate. 

The defendant Jackson relied on the proceedings in the 

Ecclesiastical Court, and contended that the sole question in issue 

in the present suit had already been decided in his favour, the 

former decision being conclusive. The Vice-Chancellor did not 

consider the sentence of the Prerogative Court conclusive, and 

directed an issue to be tried whether, at the time of the death 

of Miss Smith, the plaintiff Mrs. Barrs was her sole next 
of kin. 


Lord Lyndhurst, L. C., however, in the Court of Appeal, upon Oroands of tUo 
the authority of a case of BouMer v. TayZor,' decided by the House Couri“°oj“ Ip! 
of Lords in 1776, in which the circumstances were exactly similar, 
supported by the previous decisions of Lord Hardwicke in Thomas 
V. Ketterkh^ and of Lord Holt in Blaekham’s case‘ and distin¬ 
guishing the Duchess of Kingston's ease* held that the sentence 
of the Ecclesiastical Court in a suit for administration, upon the 
question as to which of the parties was next of kin to an intestate 
was conclusive upon that question in a suit in another Court be’ 
tween the same parties for distribution. 


* 4 B. P.C., 708 ; Hargrave’s Law Tracts, 
473 [ 1778 }. The decision in Bouchier v. 
Tayloi', which took place a month previous 
to the decision of the Judges in the Duchas 
o/ Kingston's case, rested upon the ground 
that although the two suits were for 
different objects, one for administration and 
the other for distribution, yet the fad had 
been in issue between the parties and was 
finally decided between them in a Court of 
concurrent jurisdiction. This is also the 
ground upon which the decision of the 
Court of Appeal in Barrs v. Jackson pro¬ 
ceeds. 

• 1 Ves., Sr., 333 [1749], where Lord 
Hordwioke observed : “ It follows as a 
matter of course that this Court (the Court 
of Chancery) also must be bound, other- 
wise the two Courts would come upon the 
same facts and circumstances to contradic¬ 
tory conclusions ; ” since a suit for distri¬ 
bution might have been instituted in the 
Ecclesiastical Court, both Courts having 


concurrent jurisdiction with respect to 
distribution. 

• 1 Salk., 291 [1711]. The plaintiff 
stated that he had married Jane Blackham 
shortly before her death, and claimed her 
goods. The defendant sot up that adminis- 
trntion bad been granted to him, and ui^ed 
that it could never have been granted 
except on the supposition that no such mar¬ 
riage had ever taken place. Lord Holt 
hold that the <]uostion had never been put 
iu issue before the Ecclesiastical Court, 
and that its judgment was not conclusive 
as to matters collaterally in issue or merely 
to ho inferred by argument. 

• 2 Sm L. Ca., 9th Ed., 812 ; 20 How’s 
State Trials [1776], upon the ’ ground 
that there tho two proceedings wore be- 
tween different parties, and the decision of 
a question raised between Mr. Harvoy and 
the Duchess of Kingston could not bo con* 
elusive in another proceeding between tho 
Duchess of Kingston and the Crown, 
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Knight Bruce, 
V. C. 


Exposition 
of tho doc¬ 
trines of the 
Civil Law. 


The Vice-Chancellor, howeA^er, had considered the cases of 
Bonchier v. Ta^lor^ and Thomas v. Ketteriche^ distinguisabl© 
and preferred to incur the charge of differing from the high 
and venerable authority of Lord Hardwicke and Lord Mansfield”; 
holding that, the only question of fact being whether Robert 
James Smith, the father of Mrs. Barrs, was legitimate or not, 
an enquiry was proper—the present state of the evidence being 
in a condition of considerable obscurity and doubt, it being admitted 
that the plaintiffs had more evidence than was before the Spiritual 
Court. The Vice-Chancellor’s exposition of the principles of the 
Civil Law upon the subject of Res Judicata, connecting those 
principles with the previous decisions of the English Courts, has 
always been considered unequalled for its lucidity and soundness. 
The passages are rendered into English in the notes. 

“ With the rule of the Civil Law,” said Knight Bruce, V. C., 
“rightly understood, which, in the language of Ulpian says, Bes 
judicata pro veritate accipitur,^^ the Law of England generally 
agrees. The sound reason of the rule can scarcely be better 
expressed than it is by Panlus, in the Digest, thus : ^Singulis 
controversiis singulas actiones^ unamque judicati Jinem siificerCi 
hahili ratione placuit ; ne aliter modus Utium multiphcatus sumnuifi/^ 
atque inexplicahUem facial difficultatem: maxime si diversa pronunctfX 
rentur.^^ 

“ Other passages in the same division of the Digest are to this 
effect :—Thus Dlpian says : ‘ Et generaliter (ut JuUanus deficit) 
exceptio rei judicatae ohstat, quoties inter easdem persoiuis eadstf* 


quaestio revocatur, vel alio genere judicii.^^ 

“ Paulus says : ‘ Cum guaeritur, hcec exceptio noceat necM ■ 
spiciendum est an idem corpus sit.^ Et an eadem causa 

petendi^ et eadem conditio personarum; q uce nisi omnia concucru t 

especially if tho decisioas happflood to 


* 4 B. P. C., 708; Hargrave’s Law Tracts, 
473 [1776]. 

» 1 Vos. Sr., 333 [1749]. 

* “ A matter once decided is to be taken 
as true.” 

* Dig. Lib. 44, Tit. 2, s. 6. “ That for 
each matter in controversy there should be 
one cause of action, and that there should 
be an end of litigation, is only reasonable 


idicat* 


contradictory.” _ . 

•Section?: “ Generally speaking 

down by Julianus), the plea of res i’ll ^ 
is available whenever the same ques ® . 

raised between the same parties, eve 
suits of a different nature. . 

« Section 12 : “ If the question be atf ^ 

‘ does this plea work injustice or not, 


>thorwise, if there were a multiplicity of necessary to see if tho ma 
suits very great difficulties would arise, same.” 
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aUa res est:^ And again : ‘ quis interdicto egerit de possessione, 
J^stea m agens non repelUtnr per e.rceptionem ; guonia,n 

in interdicto possessio, in actio proprietas vertitur 

pectanda sunt: personae ; id ipsum de quo agitur : causa pro.vima 

Ltrr' 

cornpetje sibi e.istiindsset ; perinde ac si quis, postea quain contra 
eumjudicatum esset, nova instrumenta causae suae repperisset.'^ 

Voet, m his commentary on this title, says, ‘ Ar„„ ^liter tamen 

kuio e.vceptioni locus est, quain si Us tenninata denuo nioveatur inter 
easdem personas, de ed.iein, etc., et esi eadein petendi causa ; sic ul, 
nno eiv hs tribus dejiciente. cesset. Eadem res intelligitur quotiens 
npud judicem posteriorem id quaeritur quod apud priorem nuaesi- 

urn est. . . Eadem petendi causa est etiam, licet non eadem 

agatur actione, sed alio judicii genere eadem quaestio ventiletur ■ 

cum eandem causam non tam actio faciat, quam potius origo 

petitiomSy etc, * ^ 


ymnms, m a note to the 13th title of the 4th book of the 
Institutes, upon the words ‘ per e.vceptionem rei Judicatae,’ says, ‘ Quae 
ita agenU obstat, si eadem quaestio inter eosdem revocetur, id 1 si 
omnia sint eadem, idem corpus, eadam quantitas, idem jus, eadem 

causa petendi, eadem conditio personarum^ and other coramen- 
tators express themselves to a similar effect. 


“ Section 14: “And whether the relief 
claimed is the same, and the position which 
the parties occupy the same. Unless all 
these ore identical the matter is of a differ¬ 
ent nature.” 

* Th.: “ If any one claim possession by 
means of an interdict, and afterwards go 
against the thing by action, ho is not estop- 
ped by the plea, for in the interdict the 
bare question of possession is adjudicated 
upon, whereas in the action it is the pro¬ 
prietorship of the thing that is being tried.” 

• Section 27 : “If the question be asked 
whether the matter in issue is the same, 
the foUowing matters hare to bo looked to: 
parties ; the subject-matter of the suit; and 
the cause of action. For it makes no diffor- 
onco what reasons a man may have for 
thinking he has a cause of action, as for 
iMtance whether, after there has been a 
binding decision against him, be has found 
new material for re-litigating his claim.” 

C, E 


A allowodwhen a suit finally 

decided IS sought to bo re-opened between 
the same parties concerning the .same sub- 
joct-matter and upon the same cause of 
action. When one of those tlireo requi- 
sxtos IS wanting the plea fails. The subject- 
matter IS the same when the same issue is 
sought to bo tried which has been already 
decided. The cause of action irill bo the 
same, although the form of action may not 
be identical, but another method of proce¬ 
dure may have been adopted for the trial 
of the same question; for it is not so much 
the frame of the suit as the right to sue 
which creates the cause of action.” 

» “This plea is available as an estoppel 

If the same question substantially is revived 

between the same parties, that is to say, if 

the subject-matter,the quantity, the right, 

the cause of action, and the character 

the parties occupy are all the same as 
before." 


18 
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The objects The Vice-Chancellor then continued: *‘It may be doubted, I 
of Sts think reasonably, -whether having regard to the different objects 

and purposes of the two suits, if the present point were to be tried 
by the language of the Digest, or of the principal commentators 
upon it (including Voet), the illegitimacy of Robert James Smith 
could be hold res judicata, so as to expose the demand in the pre¬ 
sent suit to that exception. The law of England must, however, 
govern in this case and proceeded to examine the authorities 


a judgment 
is final only for 
its proper 
purpose and 
object. 


Commentary 
upon Outram 
V. iMorewood. 
The direct 
object of the 
previous deci* 
eion is not to 
be defeated. 


above cited remarking :— 

“ If the law as derived from these and other authentic sources, 
is, as I apprehend it to be, that generally the judgment, neither of 
a concurrent nor of an exclusive jurisdiction, is (whether receivable 
or not receivable) conclusive evidence of any matter which came 
collaterally in question before it, though within the jurisdiction, or 
of any matter incidentally cognizable, or of any matter to be in¬ 
ferred by argument from the judgment; and that a judgment 
final only for its proper purpose and object ; it may be thoug 
difficult to say why the sentence in the present case ought, upon 
the present question, to be deemed conclusive. 

The learned Judge upon the case of Outra?n v. Morewood 
ed : “ Lord Ellenborough certainly decided most accurately wi 
reference to the pleading in that action at Common Law, ^ ^ 
allegation on record, upon which issue has been once taken an 
found, is, between the parties taking it, conclusive 
the finding thereof, so as to estop them respectively from htiga in^ 
that fact once so tried and found. . . But it is, I think, to e c 
lected, that the rule against reagitating matter adjudn^ 
subject generally to this restriction-that however essential 
establishment of particular facts may be to the soundness ot a 

cial decision, however it may proceed on them as establis , ^ 

however binding and conclusive the decision may, as to i 
diate and direct object, be, those facts are not aU neces 
established conclusively between the parties, and that ei 
them may again litigate them for any other purpose as to 
they may come in question, provided the immediate subjec 
decision be not attempted to be withdrawn from lU 
as to defeat its direct object. This li mitation to the rnle ^jPf^ 

» 3 East, 346 [1803]. 
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to me, generally speaking, to be consistent with reason and con- 
vemence and not opposed to authority.” 

These observations are of great valne in dealing with the prac- DMou.tios of 

tical difficulties which arise in the application of the rules of res 

judicata, and the observations of Bowen, L. J., in the recent case 

of Brunsden v. Humphrey,' may bo cited as showing what those 
difficulties are. 

The plaintiff brought an action in the County Court and re- BnmsdoD... 
covered damages from the defendant for injury to his cab occasion- 
ed by tbe negligence of the defendant’s servant. The plaintiff 
afterwards brought an action in the High Court of Justice against 
the defendant, claiming damages for personal injury sustained by 
him through the same negligence. The jury found for the plaintiff, 
with £350 damages, for which judgment was entered. Upon a 
rule for a new trial. Pollock, B., and Lopes. J., held that the judg¬ 
ment in the first action was a bar to the subsequent proceedings 
inasmuch as damages for the personal injuries might have been 
claimed and recovered in the first action. The Court of Appeal 
however (Brett, M. R., and Bowen, L. J., Lord Coleridge, C. J., 
dissenting) held that damage to goods and injury to person, al¬ 
though they may have been occasioned by one and the same 
wrongful act, are infringements of different rights, and give rise to 

separate causes of action, and that the action in the High Court was 
therefore maintainable. 

“Tbe rule of the ancient Common Law,” observed Bowen 
L. J.,« «is that where one is barred in any action real or personal 
by judgment, demurrer, confession or verdict, he is barred as to J^orui^a'^ein 
that or the like action of the like nature for the same thing for- fdi’nS® 
ever. 'It has been well said* (says Lord Coke in a note to Ferrer's uon 
case)^ interest repuhUcae ut sit Jinis litiuniy otherwise, * says Lord depends 
Coke, ' peat oppression might be done under colour and pretence 
of law * {see also Sparry's case^ ; Iliggens's case^; Year Book 12 
Edward IV, p. 13, 10). . . The principle is frequently stated in 


* L. R., 11 Q. B. D., 712; S. C., L. R., 
14 Q. B. D., 141 [1884]. Soo <Sm‘ao v. Notl, 
L. R., 15 Q. B. D., 649 [1885]; ^lacDougall 
V. Knight, L. R., 25 Q. B. D., 1 (7) 
[1890]. 

• L. R., 14 Q. B. D., 141 (146,147). 


• 6 Coke, 9«. 

• 5 Coke, 61a. 

40 * ^ 4 Coke, 

43a ; Bird v. Randall, 3 Burr., 1346 [17621 • 

TlTSSr'f^' ® 287 

li/Wj, where also referred to. 
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the form of another legal proverb. Nemo dehet his vexari pro 
eddem causd,. It is a well settled rule of law that damages result¬ 
ing from one and the same cause of action must be assessed and 
recovered once for all. The difficulty in each case anses upon the 
application of this rule, how far is the cause which is being litigated 
afresh the same cause in substance with that which has been the sub¬ 
ject of the precious suit. ‘ The principal consideration,’ says 
DeGrey, C. J., in Hitchin v. Campbell,^ ‘is whether it be precisely 
the same cause of action in both, appearing by proper averments 
in a plea, or by proper facts stated in a special verdict, or a special 
One criterion case.’ ‘ And one great criterion,’ he adds, ‘ of this identity, is that 
same evidence the same evidence will maintain both actions.’ See per Lord Lldon 
both actions, in Martin v. Kennedy} ‘The question,’ says Grose, J., in Seddon 

V. Tutopf* ‘is not whether the sum demanded might have been re¬ 
covered in the former action, the only enquiry is whether the same 
cause of action has been litigated and considered in the former 
action.’ Accordingly ‘though a declaration contain counts under 
which the plaintiff’s whole claim might have been recovered, yet 
if no attempt was made to give evidence upon some of the clauns, 
they might have been recovered in another action.’ Thorpe v. 
Cooper} It is evident, therefore, that the application of the rule 
depends, not upon any technical consideration of the identity of forms 
of action, but upon matter of substance}^ 

Cause of action The expression “ Cause of Action ” has been frequently defined 
Judic^ai^&m^^ by the Judicial Committee of the Privy Council, with reference 
mittoo. both to the Code of 1859 and the subsequent enactments. 1° 

Soorjomonee Dayee v. Suddanund Mohapatter} their Lordships 
observed that the expression is to be construed with reference 
rather to the substance than to the form of the action, so as 
not to prevent the operation of the general rule founded on the 
maxim —*‘Nemo debet his vexari ;* and in Krishna Behan Boy 
Brojeswari Chowdhi'anee,^ the Judicial Committee remarked li^th 
reference to section 2 of Act VIII of 1859:—“ The expression 
‘ cause of action ’ cannot be taken in its literal and most restricted 
sense, but however that may be, by the general law where 


‘ 2 W. Bl., 827 [1772]. 

* 2 Bos. & Pul., 71 [1800]. 

• 6 T. R., 607 1796]. 


• 5 Bing., 129 [1828J. 

• 12 B. L. R., 315 [1873]. 

• L. R., 2 I. A., 285 [1875]. 
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mntermi issue has been tried and determined between the same 
parties m a proper suit and in a competent Court as to the status 
of one of them m relation to the other, it cannot bo tried auain 
m another suit between them ” A few years later in Rajah of 

“l^ovo remarks, observ- 

1"AT77 ? ^ ‘he Act 

of 1877, because ,t merely declares that a second trial shall not 

ltd S 1'-° decided.” 

And ^n Rajah of Pmapur v. 5r7 Rajah Venkata Mahipati Surya? 

with reference to section 7 of Act VIII of 1859= which corresponds 

with section 43 of the present Code, Sir Barnes Peacock observed- 

lhat section does not say that every suit shall include everv 

cause of •action or every claim which the party has, but ‘every suit 

shall melnde the whole of the claim arising out of the cause of 

action -meaning the cause of action for which the suit is 

brought; —and cited with approval the rule laid down in Moon- 

Bhee Budoor Ruheem v. Shumsoonnhm Begum> “ Their Lordships 

think that the correct test is whether the claim in the new suit 

IS in fact founded on a cause of action distinct from that which was 

the foundation of the former suit.” And the above remarks were 

again quoted by their Lordships in Amanat Bibi v. Imdad Husain ‘ 

A more searching definition is to be found in the recent c„=e '<• 

Mussamut Chand Hour v. Partab Singh.o “ The cause of action ” 

said Lord Watson in delivering the judgment of the Judim'Ll " 

Committee, has no relation whatever to the defence which may 

be set up. nor does it depend upon the character of the relief 

prayed for by the plaintiff. It refers entirely to the grounds se 

forth in the plaint as the cause of action, or, in other wwds to the 

media upon which the plaintiff asks the Court to arrive at a ;onclu! 

Sion in his favour. 

This definition, it is submitted, affirms in substance tbnnr.iv . 

expressly, the view taken bv West T in fK vt u Wm the same 

rj •• TT ^ ^ Vv est, J., in the Bombay cases '“tinged 

Baji Hasam IbraUm v. Mancharam Kaliandasj and ShTidar" 


» L. R., 121. A., 20 [1884]. 

■ I. L. R.,12I. A., 119 [1885]. 

• Every suit shall include the whole of 
tho claim which the plaintiff is entitled to 
make in respect of the cause of action,” &c. 


• 11 M. I. A., 605 [1867J. 

• L. R., 151. A., Ill [1888]. 

• L. R., 15 I. A., 157 (168) [1888]. 
^ I. L. R., 3 Bom., 137 [1878J. 
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Vinayak v. Narayan Valad Bahaji} The facts in the two snits 
must be connected, so that, had the plaintiff’s whole case been 
brought forward before, it would have been conclusively determin¬ 
ed upon the same investigation. To use the words quoted by 
West, J., in the later case : “A cause of action is to be regarded as 
the same if it rests upon facts which are integrally connected with 
those upon which a right and an infringement of a right have 
already been once asserted.” In order to raise the bar of res 
judicata, the matter at issue in the two suits must have originated 
in the same transaction giving rise to the same alleged right in 
the plaintiff and creating the same alleged duty on the part of the 
defendant. In other words, res judicata depends upon matter of 
substance. 

In connection with this subject the terms of Explanations I and 
II to the section require to be looked to. The matter must in the 
former suit have been alleged by one party and denied or admitted 
expressly or by implication by the other, and further, any matter 
which ought to have been made ground of defence or attack m 
such former suit is to be deemed to have been directly and substan¬ 
tially in issue. 



The question whether the cause of action is the same in two 
suits may be shortly illustrated in the following cases :— 

In Doorga Persad Singh v. Doorga Konwari^ the plaintiff sued 
to obtain possession by right of inheritance of certain property 
alleging that he was entitled thereto under a Kxdachar or family 
custom excluding female heirs, and he prayed alternatively fo*" * 
declaration that a deed executed by the defendant, Doorga Kon- 
wari, was inoperative after her death, and that he was, as the 
preferential male heir, entitled to the reversion. The property 
question had descended to Doorga Konwari’s son, and, after his 
death, she sued her co-widows and the present plaintiff to recover 
possession of two-thirds of the property, and to have her possession 
confirmed as to the remainder. In that suit Doorga Persad 
attempted to give evidence as to the Kulachar, but no issue 
raised upon the point, nor did he make any allegation as to the 
alleged custom in his written statement or grounds of appeal, an 
it was held that Doorga Konwari was entitled to succeed to ^ 

Bom. H. C., 224 [1874]. » I. L. R., 4 Calc., 190 [1878]- 
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property as the mother and heiress. This adjudication was pleaded Claim as ii.ir, 
in bar to Doorga Persad’s suit. Sir Barnes Peacock, deliverino- 
the judgment of the Privy Council, distinguished the case of 
Hunter v. Stewart^ upon the ground that the allegations and 
equities in that suit were different in the two cases, observing : 

In this case, although the allegations are different, the claim is 
the same,” and referring to the observations of Lord Westbury in 
Srimut Rajah Mootoo v. Katama Natchiarj^ his Lordship said : “If 
the defendant did not resist the claim in the former suit upon the 
ground of the family custom, ho is not entitled in the present suit 
to upset the former decision because he failed to set up a custom, 
which he ought to have relied upon at that time. The decision in 
the former suit would be utterly useless if the present suit could 
be maintained.” After citing the observations of the Judicial 
Committee in Krishna Behari Roy v. Brojeswaree Chowdhrame,^ 
and Soorjomonee Dayee v. Suddanund Mohapatter^ as to the 
expression “cause of action,” his Lordship held as to the first 
point that the plaintiff was debarred by reason of the adjudication 
in the previous suit from claiming the property by right of 
inheritance. 


But as to whether the plaintiff was entitled to set aside the deed claim as rever 

upon his proving his title as presumptive heir, his Lordship 

observed : “No doubt the family custom might be set up in this 

suit for that purpose, for although the plaintiff is barred by the 

former adjudication from setting it up for the purpose of shewing 

that he is entitled to possession during the life of the defendant 

No. 1, he is not thereby barred from shewing that, upon her death, 

he, if he survives, will be entitled to succeed her,”6 but held 

that upon the state of the evidence no declaration should be made, 

as such a course would involve a remand, and all the parties 

interested were not before the Court. The question as to the 

family custom was accordingly left open for decision in a subse¬ 
quent suit. 


So where a plaintiff sued in 1847, claiming a moiety of an estate 
in priority to the defendant, a Hind u widow, alleging the property 

346nsm''' * •I-I' K-. lCalc.,H 4 ;L.R., 21. A., 
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to be joint and undivided, and the suit was dismissed on the 
ground that the property was separate and distinct, it was held that 
he was not debarred from claiming as heir next in reversion after 
the defendant, admitting the widow’s title to be prior to his, and 
seeking to have an alienation made by her set aside.* 

Where a landlord sues a tenant in ejectment alleging that the 
tenant holds under a lease, and the suit is dismissed on the ground 
that the lease is not genuine or has not been proved, it has been held 
that this does not bar a subsequent suit by the landlord as owner 
to eject the tenant, alleging that the tenant is in occupation pay" 
ing rent and has refused to give up possession. In the case of 
Girdhar Manordas v. Dayahha? this was the opinion of the majo¬ 
rity of the Court,® which proceeded upon the ground that the fact 
that two suits are based upon a tenancy does not imply that the 
suits are on the same cause of action, and that what has to be 
looked to in each case is whether the particular contract or rela¬ 
tion put forward in the first case is or is not the same specific 
contract sued on in the second. In the former suit the plaintiflFs 
“ asserted terms embodied in and constituted by the leases which 
they failed to prove. They now allege an entirely different legal 

relation.obviously quite distinct from the one they relied on 

before. It would have to be proved by different evidence.” The 
learned Judges considered the argument derived from Explana¬ 
tion II, and held that it did not apply to the case, as the land¬ 
lords had succeeded in the first instance on the ground chosen by 
them, and the Appellate Court had refused to entertain their claim 
on any other ground. 

The dissenting Judge was, however, of opinion that the cause 
of action was the same in both suits, namely, the breach of an 
obligation arising out of the relation of landlord and tenant, and 
that the plaintiff having failed in one suit could not be allowed in 
another to establish the same claim by different evidence. 

It was no doubt with a view to elucidating the subject that the 
Legislature, in enacting Act X of 1877, discarded the term cause 
of action.” The question chiefly to be considered is whether the 

* SwnhiT Dyal Singh y. Purmwur Singhf • West and Pinhey, JJ., MelTiU, 

6 W. R., 44 [1866]. dissenting. 

• 1. L. R., 8 Bom., 174 [1882]. 
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matter decided in the previous suit was in substance part of the 

cause of action in the second suit, and the matter cannot he said 

to have been determined in the previous suit unless it was put in 
issue and directly determined. 

Res Judicata will now be examined from five different points of 
view. And first as to the competence of the Court. 
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Rule as to 
competent 
Cou^. 


Rule in Eng¬ 
land. 


The rule established by the Privy Council, and since acted upon 
in this country,^ requires Courts to be of concurrent jurisdiction 
as regards the pecuniary limit and subject-matter of the suit and 
able to try the suit with conclusive effect, before the decision of 
one Court can work an estoppel as to matter coming before another 
Court. The rule is of a special nature, and has been framed for 
special reasons connected with the constitution of the Indian 
Courts. 

In England, however, the rule, so far as it can be gathered 
from the reported cases, is more flexible. In 1775 in a special 
case reserved upon an indictment,* a sentence of expulsion made 
by the Master and one Fellow of Queen’s College, Cambridge, 
confirmed by the Master and a majority of the Fellows, was held 
by Lord Mansfield conclusive in a prosecution for assaulting a 
fellow-commoner by turning him out of the garden. The 
sentence was held to be of the nature of the sentence of an 

> See Babhabat v. Xarharba^, I. L. R., Padayachi v. VithUinga Mudali, I. I* 

13 Bom., 224 [1888] ; Oatutpaii v. Chaihu, 15 Mad., Ill [1891]. 

I. L. R., 12 Mad., 223 [1889] ; Vithilinga • Rtx v. Orundon, 1 Cowp., 815 [177t>> 
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Ecclesiastical or Admiralty Court fixed and conclusive until reversed 
(in this instance) upon appeal to the Visitor of the College. In a 
case decided in 1831,^ the cause related to the rights of the County 
of the City of Chester as between that city and the county pala¬ 
tine of Chester, Tenterden, C. J., held that a document, pur¬ 
porting to be a decree made by some members of the Court of 
Exchequer associated with others who were not members, could 
not be received in evidence, the proceeding being one before per¬ 
sons not forming any Court known to the laws of the country as 
having competent authority. In Flitters v. Allfrey,^ the judgment 
of a County Court pronouncing a tenancy to be a yearly, not a 
weekly, tenancy, was held by the Court of Common Pleas, on proof 
that the matter tried was the same, to be a conclusive estoppel, 
although the plaintiff was shewn to have obtained a verdict by 
means of perjury ; and it appears to be well settled that the judg¬ 
ment of a County Court in England is conclusive evidence 
between the same parties upon the same matter directly in ques¬ 
tion in another Court.* 

It is of much more importance in this country than in England Special reasons 
that, in order to make a judgment between parties in one Court 
conclusive between the same parties upon the same point in 
another Court, both Courts should be of concurrent jurisdiction ; 
otherwise the decision of a Court limited to try suits of small value 
might be conclusive in another Court for an entirely different 
purpose, and for a very large amount. As remarked by Sir 
Barnes Peacock in Mussamut Edun v. Mussamut Bechun!^: “ A 

bond of a very large amount might bo set up as an answer, in a 
suit in the Munsifs Court or in a Court of Small Causes for a very 
small amount ; but it could never be held that a decision in those 
Courts as to the validity or invalidity of the bond as a defence to 
the suit would be conclusive upon the Judge in a suit brought 
upon the bond, and upon the High Court in a regular appeal 
from a decree in that suit.” 

In the case now cited the defendant had sued the plaintiff in the Mussamut 
Collector’s Court under Act X of 1859 for rent upon an agreement 

----—___Bochun [1867]. 


• Rogen v. Wood, 2 B. & Ad., 245 [1831]. 

• L. R., IOC. P., 29 [1874]. 

• Soo RouUetlge ▼. Iluttop, 2 E. & E., 


649 [1860] ; Buciland v. Johmon, 
(N. S.), 145 [1854]. 

* 8 W. R., 176 [1867]. 


16 C. B. 
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for a lease, and the plaintiff set up in defence a bond by way 
of set-off authorising him to deduct a portion of the rent, and 
apply it in reducing the amount due by the defendant on the bond. 
The bond having been found genuine, the plaintiff instituted the 
present suit to recover certain monies which he alleged to be due 
thereunder. The question was whether the defendant could be 
allowed to say the bond was not genuine after the finding in the 
previous suit. The first suit was one which a Collector alone had 
jurisdiction to try,^ and from his decision a special appeal lay to 
High Court; the second suit was one in which a regular appeal lay 
from the decision of a Judge or a principal Sudder Ameen to the 
High Court. Campbell and Phear, JJ., having differed in opinion, 
the Chief Justice supported the opinion of the latter, holding that 
the validity of the bond was not res judicata between the parties, 
as the two Courts were not of concurrent jurisdiction. 

Principleenun- Sir Bames Peacock observed : “An estoppel shuts out enquiry 

ciatcd hy tho • , i v i • • i * ^ v u 

Chief Justice, into the truth, and it is therefore very necessary to see whether 

such an estoppel was caused by the decision of the Collector.*’ 
After citing the principles laid down by Lord Walsingham in the 
Duchess of Kingston's case as to the conclusiveness of judgments 
of Courts of conenrrent and exclusive jurisdiction, the Chief Justice 
pointed out that the Collector’s Court was neither a Court of ex¬ 
clusive jurisdiction, nor of concurrent jurisdiction with the Zillah 
Court, as to the validity of the bond ; and that as regards the bond 
(except so far as it might form an answer to a claim for rent) the 
Collector’s Court had no jurisdiction at all. The rule is then stated 
in these terms: “Concurrency of jurisdiction is a necessary part 
of the rule which creates an estoppel in such a case. I do not 
know precisely how it is that the doctrine of estoppel has been en¬ 
grafted in the rules of law applicable to the Mofussil Courts. It 
seems to have been taken from the English Law, without also tak¬ 
ing the rule, that estoppels must be pleaded ; a rule which is not 
applicable to the Courts in this country.* It is quite clear that, in 
order to make the decision of one Court final and conclusive m 
another Courts it must he a decision of a Court which would have 
had jurisdiction over the matter in the subsequent suit in which the first 

» Act X of 1859, 8. 23. in Sayad Mohammad v. FaiieK Muhammad, 

• St$, however, the definition of pleadings I. L. B., 22 Calc., 324 [1894). 
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decision is given in evidence as conclusive.” The Chief Justice 

then said that if it were necessary to determine that the matter 

came coUaterally or incidentally before the Collector he would 

have so held, and relied upon the judgment of Knight Bruce, 

V. C., in Barrs v. Jackson,^ which was reversed upon grounds in 

no way questioning the Vice-Chancellor’s statement of the rule of 
res judicata. 

The decision in Mussamut Edtcn v. Mussamut Beclxun? pronounc¬ 
ed at a time when estoppels were still regarded with some dis¬ 
favour in this country, was not for some years always acted upon,8 

but the rule has since been fully affirmed by the Judicial Com¬ 
mittee. 


In 1873 the question came before a Full Bench at Calcutta in chundor 
Chunder Coomar Mundul v. Nunnee Khanum,'^ There a mVnt 

1 1 • j 1 . w €* laijat dul V, Nunnoe 

Obtained a decree in the Court of the Deputy Collector under Act ^hfinum 
X of 1859, to the effect that he was holding under a genuine ^ 
maurasi pottah and had been illegally ejected by the landlord. 

The decree having been upheld on appeal to the Judge and on 
special appeal to the High Court, the landlord sued the raiyat’s 
heirs in the Court of the Munsif to recover possession on the 
ground that the pottah was spurious. The heirs set up the decision 
in the former suit, relying upon the rule of res judicata in the Code 
of 1859. The Division Bench, being of opinion upon the previous 
authorities^ that the matter was not free from doubt, referred the 


» 1 Y. & 0., 685 [1842] ; S. C., 1 Phil., 
682 [1845]. Seo supra, pp. 

• 8 W. R., 176 [1867]. 

• The rule was acted upon in Haradhun 

Dtp V. Golam llouein, 8 W. R,, 487 [1867] ; 
Tekaitnee Ooura Coomaree v. Btngal Coal 
Co., 13 W. R., 129;9W. R. (P. C.), 252 
rl870] ; and the following decisions os to 
Small Cause Courts; Chunder Narain Mo- 
joomdar v. PrUhanund Asrum, 12 W. R., 
290 [1867] ; Lalt Pattuck v. Mutta- 

mut Pam Kalee, 18 W.R., 104 [1872] ; Pohol 
Mullicl V. Fukeer Chunder Pulnaik, 22 W. 
R., 849 [1874]; Inayat Khan v. Rakmat 
BiU, I. L. R., 2 AH., 97 [1879] ; Khundu v. 
Tatia, 8 Bom. H. C. (A. C.), 23 [1871] (a 
suit to recover the price of the skin and 
flosh of an ox); Manappa Mudali v. S, T, 
McCarthy, I. L. R., 3 Mad., 192 [1881]; 
Pathuma v. Salimamma, I. L. R., 8 Mad., 


83 [1884] (Munsifs Court). The rule was 
disregarded in ffuro Lull Saha v. Sree 
Tirtkanund Thakoor, 11 B. L. R., 437(n) 
[1870] ; Fund Kishore Singh v. Huree Per- 
chad Mundul, 13 W. R., 66 [1870] ; Bemola 
Soondury Choirdhrain v. Punchanun Chow- 
dhry, I. L. R., 3 Calc., 706 [1878]; Toponi- 
dhee Dhirj Oir Qossatn v. Sreejiutiy Saha- 
nee, I. L. R., 5 Calc., 832 [1880J. 

• 11 B. L. R., 434 [1873]. 

• See in addition to tho cases citod in tho 
last note but one, Oooroodoss Roy v. Ram- 
narain MUler, B. L. R., Sup. Vol. 628 
[1867]; Jonardun Acharjee v. Haradun 
Achatyee, ib., 1020 [1868]; and ProsonTio 
Paul Coomar Paul Chxncdhry v. Koylash 
Chunder Chowdhry, ib., 769 [1867], Full 
Bench decisions upon s. 23 of Act X of 
1859. 
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case to a Full Bench. The learned Judges of the Full Bench, 
though not upon precisely the same grounds, held that the Collec¬ 
tor’s decision was not conclusive.' 

The question came before the Judicial Committee in the case of 
Krishna Behari Roy v. Brojeswari Chowdhranee^ which decision 
appears to leave out of sight the question of concurrent jurisdic¬ 
tion. There the appellant had intervened in a suit which the re¬ 
spondent brought in a Court of inferior jurisdiction to set aside 
certain putni leases granted by his adoptive mother. The appel¬ 
lant contended that he was the heir, and that the respondent had 
no title as adopted son. An issue was tried and found in favour of 
the adoption, and it was held that a subsequent suit to set aside 
the adoption was barred by the previous finding. The Judicial 
Committee observe : “ By the general law where a material issue 
has been tried and determined between the same parties in a pro¬ 
per suit and in a competent Court, as to the status of one of them 
in relation to the other, it cannot, in their opinion, be again tried 
in another suit between them.” 

This decision was expressly followed by the Calcutta High Court 
in Run Bahadur Singh v. Lucho Koe}\^ where it is pointed out that 
the two Courts in Krishna Behari Roy v. Brojeswari Choiodhranee^ 
were not of concurrent jurisdiction,^ and in Toponidhee Dhirj Gir 
Gossain v. Sreeputty Sahaneej* where the decison of a Munsif upon 
a question of heirship was held to be res judicata in a suit brought 
in the Court of a Subordinate Judge to recover property worth a 
lakh of rupees. 

In the case last cited, White, J., observed : “I must confess 
that if I were unfettered by authority, I should be inclined to hold 
that the Munsifs Court, although competent to try the issue of 
heirship for the purpose of arriving at a conclusion upon a matter 
wholly within his jurisdiction, was yet not competent to find upon 
that issue, so as to make it res judicata in a suit instituted in a 
Court of superior jurisdiction and relating to a large estate whose 
value is far beyond the pecuniary limits of the Munsifs jurisdiction. 


* The judgment of Mitter, J., 11 B. L. 
R., at 441—450, and that of Phear, J., at 
456, 467, appear most accurately to state 
the rule. 

• L. R., 2 I. A. 283 [1875]. 


• I. L. R., 6 Calc., 406 [1880]. 

• I. L. R., 21. A., 283. 

• I. L. R., 6 Calc., 417 [1880]. 
« I. L. R., 6 Calc.. 832 [1880]. 



CHAP, n.] 


COMPETENT COURTS. 


287 


I am such impressed with the judgment of Peacock, C. J., in 
Miusamut Edun v. il/hwamat Bechun.'^ ... The doctrine laid 
down by Peacock, C. J., was not referred to in any of the cases 
w ich I have cited, nor, so far as appears in the reports, was 
brought to the notice of the Courts which decided these cases. Not¬ 
withstanding this, I think I am bound by the decision of the 
Privy Conncil which, having the facts before it, expressly decides 
the appeal of Krishna Beliari Roy, on the ground that the main 
issue which he sought to have tried in his suit had already been 
determined by a Court of competent jurisdiction.” And the Court 
accordingly held that the decision of the Munsif upon the question 

of title was conclusive between the parties as to every portion of 
land held under that title. 

These decisions are overruled by the observations of the Privy 
Council in Misir Raghobardial v. Sheo Baksh Sing,‘ and Run Ba¬ 
hadur Singh V. Lucho Koer,^ and neither a question of title, nor 
any other question, can be res judicata by reason of a finding of a 

Court inferior as regards its pecuniary limit to the Court tryinir 
the question. ° 

In Misir Raghobardial v. Sheo Baksh Singh* a suit on a bond w • 
for Rs. 12,000, the defendant pleaded that in a previous suit for 
interest in the Assistant Commissioner’s Court (the jurisdiction of 
which -VTOs limited to Rs. 5,000) an issue was raised and decided 
to the effect that the defendant had only received Rs. 4,790 under 

the bond and the decision was upheld on appeal. The matter of 

the consideration for the bond had been directly and substantially 
in issue m the first suit which had been finally heard and decided 
m a Court of competent jurisdiction. The present suit was 
brought in the Court of the Deputy Commissioner, the pecuniary 
hunt of whose jurisdiction was unrestricted. The Courts in India 
held that the second suit was barred by section 13 of Act X of 


Their Lwdships of the Privy Council first observed that section 
Act X f 1 Procedure, for which 

Act X of 1877 was substituted, would not have applied to the 


» 8 W. R., 176 [1867]. 


■ I. L R., 11 Calc,, 301 ; L. R., 12 I. A.. 
23 [1884]. ' 

• I. L. R., 9 Calc., 439 ; L. R., 9 I. A 
197 [1882], 
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case, the ‘cause of action’ in the two suits being different ; but 
that, independently of the provision in Act VIII of 1859, the 
Courts in India had recognised the rule laid down in the Duchess 
of Kingston's case^^ and that the intention of the Legislature was to 
embody in sections 12 and 13 of Act X of 1877 the law then in 
force in India instead of the imperfect provision in the Code of 
1859. Their Lordships were of opinion that the words ‘competent 
jurisdiction’ in Act X of 1877 meant Court which has jurisdic¬ 
tion over the matter in the subsequent suit in which the decision is 
used as conclusive, or in other words, a Court of concurrent jurisdic¬ 
tion^ and referred with approval to the observations of the Chief 
Justice in Mussamut Edun v. Mussamut Bechun} 

Upon the subject of competent Courts their Lordships said :— 
iSiaa Courts. “ As to what is a Court of concurrent jurisdiction it is material to 

notice that there is in India a great number of Courts ; that one 
main feature in the Acts constituting them is that they are of 
various grades with different pecuniary limits of jurisdiction ; and 
that by the Code of Civil Procedure a suit must be instituted in 
the Court of the lowest grade competent to try it. . . The quali¬ 
fications of a Munsif and the authority of this judgment would not 
be the same as those of a District or of a Subordinate Judge, who 
have jurisdiction in civil suits without any limit of amount. In 
their Lordships* opinion it would not be proper that the decision 
of a Munsif, upon (for instance) the validity of a will, or of an 
adoption, in a suit for a small portion of the property affected by 
it, should be conclusive in a suit before a District Judge or in the 
High Court, for property of a large amount, the title to which 
might depend upon the will or the adoption. Other similar cases 
are mentioned in the judgment of the Chief Justice. It is true 
that there is an appeal from the MunsiPs decision, but that upon 
the facts, would be to the District Court, and not to the High 
Court. And that the decision should be conclusive would be still 
more improper as regards many other of the various Courts in 
India, the qualifications of whose Judges differ greatly. By taking 
concurrent jurisdiction to mean concurrent as regards the pecuniary 


*2Sm. L. Ca., 9th ed., 812. Su the Ehugoxdte Singh y. Houexn Bux Khan, 7 
observations of the Judicial Committee in B. L. 673 (680) [1871J* 

• 8 W. R., 175 (179) [1867]- 
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limit as well as the suhject~mattery this evil or inconvenience is 
avoided ; and although it may be desirable to put an end to litiga¬ 
tion, the inefficiency of many of the Indian Courts makes it advis¬ 
able not to be too stringent in preventing a litigant from provino* 
the truth of his case.”^ 

The Judicial Committee in Run Bahadur Singh v. Lucho Ryn Baimdar 

referring to the above remarks further say : ‘Tf this construction Koor\r88^4]"^‘' 


of the law were not adopted, the lowest Court in India might 
determine finally, and without appeal to the High Court, the title 
to the greatest estate in the Indian Empire.”® In the case now 
■cited the plaintiff sought to recover his deceased brother’s estate 
from the widow, an issue between the parties being as to the 
separate or joint ownership of the brothers. The same issue had 
been determined between the parties in a proceeding under Act 
27 of 1860, when the Munsif decided in the widow’s favour. It 
appeared also that in a certain rent-suit decided by the Munsif 


under Act VIII of 1860, in which the plaintiff had intervened, the 


same issue was raised and determined in bis favour. It was con¬ 
tended for the defendant that in the latter case, there being no 
provision in Act VIII of 1860 similar to that in Act X of 1850* 
to tlie effect that title should not be affected bv the decision in 
rent-suits, the plaintiff was bound by the judgment. A Division 
Bench of the Calcutta High Court hold that the question as to 
separate or joint ownership was res judicata, observing, “It would 


seem to be refining too much to confine the doctrine of res judi¬ 
cata in India to exactly parallel Courts.”^ The Judicial Committee, 
however, approved of the decisions above cited, and held that the 
decision of the Munsif in the rent-suit was not conclusive, but 
their Lordships held upon the (piestion of fact that the widow was 
entitled to succeed, the brothers having separated. 

The rule is now clearly settled that in order to make an ad- Established 
judication by one Court final and conclusive in another Court, the comp?tency*o? 
first Court must have been possessed of a jurisdiction sufficient to SSof 
try the matter which arose in the subsequent suit. judicata. 


* Compare the remarks of Phoar, J., in 
Chxtndtr Coomar Mutidul v. Numue 
KlMiiiim, 11 B. L. R.,457 [1873]. 

» I. L. R., 11 Calc.’, 301 ; L. R., 12 I. A., 
28 [1884]. 


® I. L. R., 11 Calc., 301; L. R., 12 I. A., 
309. 

^Section 77. Sees. 33, Act VII of 1869 
{B.C.). 

• I. L. R., 6 Calc., 406 (415) [1880]. 
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The Revenue Courts being Courts of limited jurisdiction, it was 
held bv a Full Bench in Ilurri Snnker Mookerjee v. Muktardin 
Patro^ that the decision of a Collector in a suit under Act X of 
1859, declaring the plaintiff entitled to assess rent upon land 
alleged by the defendant to bo lakhiraj, was not conclusive between 
the parties in a suit for arrears of rent under Bengal Act VllI of 
1869 ; but one Judge was of opinion that such a decision would 
be binding upon them in a subsequent suit which, but tor the 
passing of the later Act, would have been brought in the Revenue 
(Jourt. The jiulgment of the majority proceeded upon the author¬ 
ity of Khufjoiclee SiiKjh v. Hossein 13uX Khan^^ and Chuncler 
Goomar Mundul v. Sunnee K/ianitm.^ 


Act X of 1859 and Bengal Act VIII of 1869 are now repealed 
by the Bengal Tenancy Act (VIII of 1885) in the territories to 
which that Act extends by its own operation,'* so that the question 
of the conclusiveness of decisions of the Revenue Courts is now of 


Decision of 
Special’Judge 
under tho 
Bengal 
Tenancy Act. 


little im[iortunce in the Lower Provinces of Bengal. 

Under Act VIII of 1869 it has recently been held that if « 
Collector, professing to proceed under tho provisions of section 38 
of that Act, exceeded his jurisdiction by assessing the rent 
instead of determining the existing rates of rent, his proceedings 
were not conclusive between the parties in a subsequent sui 
for rent.^ 

Chapter X of the Bengal Tenancy Act (VIII of 1885) provides 
for a record-of-rights to be made by a Revenue Officer, and for the 
record of certain particulars, including the nature and incidents o 
the tenancy, and the rent payable. Under section 108 an appeal 
lies from the decision of the Revenue Officer to a Special Judge, 
and in certain cases of disputes as to entries in the record [section 
106], a special appeal lies to the High Court [section 108 
In all other cases the decision of the Special Judge is fi^a , 


> 15 B. L. R., 23S[1875j. 

« 7 B. L. R., 673 (.1871]. 

9 11 B. L. R., 434 [1873J. 

♦ i.e., those under the jidministmtion of 
the Lt..GovT. of Bengnl, except OrUsa nnd 
tho Scheduled Districts (Act XIV of 1874). 
The Act has not yet been extended to Orissa. 

* jifojah JuiMiid V. Krishto Ckujider, 
I. L. R., 10 Calc., 507 [1884]. 


« Seo Sh^iclxu-at Ko^>‘ Roy, 

I. L. R., 16 Calc., 596 [1889]; Lah^ 

Piindtij, I. B. '’-g 
Calc., 326 [1889]. A decision under s. 
of the Tenancy Act does not 
judicata in a regular suit. ‘ ,<w 

MMktrji, T. AUShtikh.l, L. R., 20Calc., 24ir 

[1892]. 
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and such a decision will, it is conceived, be conclusive, as 

to the matters decided, in any subsequent suit between the 
parties, 

A question, as to entries in a record-of-rights heard and decided Entries i„ re- 
by a Revenue Officer under section 106 of the Bengal Tenancy 
Act, has been held res judicata between the same parties in a sub- 
sequent civil suit. In Gokhul Sa/,u v. JoUu a Divi¬ 

sion Bench at Calcutta, distinguishing the case of //«rr/ Sunker 
2fooke,-jee v. as being based on the principle 

at the decision ot a Revenue Court on a question of title 

n- ‘laestion by the ordinary 

Civil Courts, referred to the provisions of the Tenancy Act, and 

observed : “ We cannot suppose that it was the intention of the 

Legislature, after providing for the trial of disputes regardin<r 

entries in the record-of-rights by the Code of Civil Procedure 

and by a special Appellate Court, that such disputes should be 

liable to be re-opened before the ordinary Civil Courts of the 
countr}'.”^ 

The decision of rent-suits was transferred in Lower Bengal to Revenue 
the ordinary Civil Courts by Act VUI of 1869, hut, in the North- North-West^ 
West Provinces, Revenue Courts still exist, and the decisions 
have taken a similar course. On the one hand, it has been recog¬ 
nised that the Revenue Courts are tribunals of limited jurisdiction 
existing for special purposes, so that a decision of a Revenue Court 
upon a matter within the jurisdiction of the Civil Courts would 
not operate as res judicata.* On the other hand, the view has been 
expressed that where a matter is limited to the cognisance of the 
Revenue Courts, or where a sp ecial and summary remedy is given 

> I. L. R , 17 Ciilc., 721 [1890J. 

* 15 B. L. R., 238 [1875]. 


I. L. R., 3 All., 51 [1880] ; SuUu 

® however, A'iVitt: 3 Al/^521 Vislui-"zitr 

^.■.V/..I.L.R.,2iaalc„.4[1894], !.,t i! L. R. fll/ 4^11^01 

(249) [1894] ’ ^ 18^3); Amri. 

* //,«.« S/U,/. V. OojH^l Jt..; I LR 2 nl‘ J', "“"'K- \ ® ■■ 

fLy ZocMt V. hhvi Sinak 

./to iLR’sAll f"'"!; '■''•“••«A1I.,295[18»4]; Ajudhia P,a,ad 

./*ta»,l.L.R.,3 AlI., 63[lB80]; v. SheotlU, I. L. R., 6 All., 403 [1884] • 

All., 81 V. Bxrmha All., 347 [1888] (decisions under Act XII of 

Singhj I. L. R., 3 All,, 85 [1880] ; Oopal v. 1881). 
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to a plaintirt resorting to those Courts, the decision in respect of 
such a matter will be filial.^ 

In Madras it has been held that a Revenue Court has no power 
to determine title otherwise than incidentally to the limited juris¬ 
diction conferred on it.^ 


Application An application by petition under section 63 of the Administra- 
Act^n ofl 874 . tor-General’s Act (II of 1874) for payment of monies in the hands 

of the Secretary of State has been held to be a suit within the 
meaning of section 13 of the Code, and is binding upon all the 
parties, whether the order made merely <lismi5scs the petition or 


Decisions 
under tbo 
Land Acquisi¬ 
tion Act. 


directs payment to he made to the petitioner or to other persons 
rej)resented at the hearing. Such an order is, therefore, etfectnal 
to bar any subseciuent application u[)on fresh materials.® 

It would seem to be clear that a decision by a Land Acquisition 
Judge, in a[>portionment-proceeding5 under the Act,* as to the 
title of persons claiming a share of the compensation-money, is 
only conclusive as regards the title to the property in question, 
and does not affect the title of the claimants to other property. 
Hero the parties are brought before the Judge compulsorily, and 
the amount at issue may be unimportant.® But as to the property 
actually acquired the decision would apiiear to be binding. Id 
Ram Chumler Shujh v. Madho Knman^^ the decision of a Civil 
Court, in proceedings between a tjhatwal and his under-tenure- 
holders, in which the right to receive compensation-money was de¬ 
termined, declaring certain under-tenures to be upon sufferance, 
was held conclusive in a suit by the yhatical to resume one of the 
under-tenures. Nor is it open to a party to re-open in a regular 
suit the jirccise question which has been settled by the decision of 
a Land Acquisition Judge under section 39 of the Act.’^ 



• Skimhhu Narain Singh v, Bachcha, 
I. L. R., 2 All., 201 [1879] (u..dor Act 
XVIII of 1873); Har Sahai Mai v. Mnharaj 
Singh, I. L. R., 2 All., 294 [1879] (under 
Act XIX of 1863^; liadfta Prasad Singh v. 
StiUk Rat, I. L. R., 5 All., 245 [1883] (under 
Act XVIII of 1873; Bateshar Xath v. Fah- 
ul^hasan, I. L. R., 5 All., 281 [1888J (under 
Act XIX of 1873). 

• Rama v. 2V»*/(Mnwu', I. L. R., 7 Mad., 61 
[1883] ; approved in Oangarajtt v, Kon- 
direddismimi, I. L. R., 17 Mad., 106 


[1893], dissenting from Ragam v. /?«/«' 
gop<i(, I. L. R., 9 Mad., 89 [1885]. 

^ Smith V. Seo'elarg of Slate, 

Calc., 340 [1878]. 

* Act X of 1870, s. 39. 

» Sobodeep Chunder Ckoitdhrg v. Bfo~ 
jendro Lall Roy, I. L. R., 7 Calc., 406 
[1881]. 

« 1. L. R., 12 Calc , 484 ; L. R., 12 I-A., 
188 [1885]. 

» yUmonee SinghDeoT. RamhundhooRatff 
I. L. R., 4 Calc., 757 [1879], dissentingfrom 


CHAP, n.] 


DECISION NOT APPEALABLE. 


293 


A Court is not precluded from entertaining a fresh application 
for the guardianship of a minor under Act IX of 18G1 by reason 
of the fact that a similar application has been refused.^ 

It must further be observed that ‘competent to try’ means Decision not 
‘ competent to try with conclusive effect.’ A previous decision, ades not work 
therefore, in a case which is not appealable cannot operate as res ^^toppoi. 
judicata. Bholabhai v. Adesamf is the leading case on the subject. 

In that case the first suit for Rs. 119 was in the District Court, 
and was dismissed in the two lower Courts, and it was held on 
appeal to the High Court, that the matter being within the 
cognisance of a Court of Small Causes,® there could be no second 
appeal. A second suit on the same identical cause of action was also Bhoinbimi i- 
brought in the District Court, and dismissed on the ground of res 
judicata. The Bombay Court held that though the material 
question in both suits was the same, and the two Courts were 
physically the same, the jurisdiction was on the two occasions difi^- 
erent, the second suit being for a larger amount. “ It is now said,” 
observed West, J., “that the decision which was statutably beneath 
the cognisance of the High Court, binds the High Court in a 
more important case. Such a result is manifestly opposed to 
reason, and cannot, we think, have been intended by the Legis- 
ture.”.. . “ We must construe the section, if possible, so as to avoid Competent to 
an anomalous result, and this end is attained by saying that the cKsive*^effect 
words ‘ competent to try such subsequent suit’ in the section mean 
competent to try the suit or issue on account of its nature with 
conclusive effect, since otherwise the higher jurisdiction provided 
by the Code would be excluded by the lower.”* 


Dicarha Singh v. Solano, 22 W, R., 38 [1874], 
and distiuguisbiDg Kamiiitt DehUi v. Protab 
Chunder Saiuh/al, 25 W. R., 103 [1876]. 

*■ Nehalo V. Namil, I. L. R., 1 All., 428 
[1877]. 

* I. L. R., 9 Bom., 75 [1884J. 

® In Qovxndy, Dkondbarav [I. L. R., 15 
Bom., 104 (1890)], it was held, following 
Bholabhai v. Adaang, that a decision in a 
suit which was in the nature of a Small 
Cause Court suit, and iu which there was 
no right of special appeal could not operate 


Ramasami Ayi/angar, I. L. R., 18 Mad., 189 
(191) [1894]. Ste tho remarks of Selbornc, 
L. C., in The (^iteen v. Jlutchings, L. E., 6 
Q. B. D., 305 1.1881]. 

* “ In the Continental Courts of Europe 
—in which, as in India, an appeal is gone* 
rally admitted as a part of the regular civil 
procedure—tho rule is that no nuUte)' decided 
bg a loteer Coicrt in trhich an appeal ie 
excluded, can be res judicata for any other 
case, either in the same or in any other Court, 
[<Sce Savigny, Syst., s. 293.] A complete 


as res judicata. And see upon this point recognition of tho same principle in the 
AnusnyaJjaiv. Sakharam Pandurang, I. L. Indian Courts would afford a ready solution 
R., 7 Bom., 464 [1883]; Srirangadutriar v. of many difUcultics, but though it has been 



294 


COMPETENT COURTS. 


[part U. 


Must concur¬ 
rence of juris¬ 
diction exist as 
to Appellate 
Tribunals ? 


Competent 
jurisdiction 
means com¬ 
petent at the 
time of the 
first suit. 


The above decision was concurred in in Vithilinga PadayacU 
V. Vithilinga Mmlali} where Ayyar, J., states the rule thus : 
“ In appealable cases a decision to be res judicata must have 
been given in a previous suit which the parties according to 
the ordinary procedure were entitled to take, as to fact and law, 
ultimately to the same (or corresponding) appellate tribunal to 
which the subsequent litigation, wherein the decision is relied on 
as conclusive, could be carried.” After citing the passage from 
Savigny above quoted, the learned Judge said : “That element of 
res judicata upon which the whole discussion turns, viz.^ concur¬ 
rence of jurisdiction, must exist not only as to the original Court, 
but also as to the appellate tribunals and their powers in the re¬ 
spective suits,”—and he founded his opinion upon the authority of 
Misir Raghohardial v. Rajah Sheo Daksh Singh. In Sahbammal^ 
V. Iluddlestoid this decision was, however, qualified. In that case 
it was objected that the Court which heard the former suit was not 
competent to try the present suit, because in the former suit the 
value of the subject-matter was such that an appeal lay not to the 
High Court direct but to the District Court. The Court, however, 
overruled this objection holding that the Privy Council decision is 
no authority for the proposition that the competency of one Court 
as compared with another is affected by the circumshince that in 
one case an appeal lies direct to the High Court, and in the other 
directly to the District Court. 

The word ‘ competent* is further to be construed with reference 
to the time when the suit is brought and the jurisdiction of the 
Court at that period. In Gopi Nath Chobegw. Bhugwat Fet'shad* 
an issue between the parties in a suit in the Munsifs Court sub¬ 
stantially raised the question as to the proprietary right to an 
estate in respect of which malikana was claimed. The property 


glanced at on many occasions, Jrtnj'n valad referred to, whore it was held that the 
Oabav. Utdia mhd U'orw [Printed Judg- dismissal of a bastardy summons by the 
ments, 1873, p. 170]; Mussami'i JCdun v. Justices under 7 & 8 Viet., e. 101, 2, 

^liissamut Jiec/iun [8 W. R., 175]; Misir wju ? not conclusive to bar a second applies* 
Raghobardial r. S/ieo RtiifA Singh [L. R., 9 tion, there being no appeal allowed from 
I. A., 197], it has never thus far been the order of dismissal, 
precisely formulated either by the Legisla- ^ I. L. R., 15 Mad., Ill (118) [1891]. 

ture or by the Courts.” Bholahhai v. ■ I. L. R., 9 Calc., 439; L. R., 91* 

ylrf«an^, at p. 80; The Queen v. Slacken 197 [1882]. 

[14 Q. B., 80(1849); and The Queen v. • I. L. R., 17 Mad., 273 [1894]. 

[L. R., 2 Q. R., 436 (1867)] were also • I. L. R., 10 Calc., 697 [1884J. 
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having increased in value, a subsequent suit for maUkana was 
brought in the Court of the Subordinate Judge. “ It would be 
unreasonable to hold,” observed a Division Bench of the Calcutta 
Court, “ that a decision between the same parties to-day passed by 
a jVIunsif having full jurisdiction would not be res judicata ten 
years hence. The reasonable construction of the words ‘ in a 
Court of jurisdiction competent to try such subsequent suit ’ seems 
to us to be that it must refer to the jurisdiction of the Court at the 
time the first suit was brought, that is to say, if the Court which 
tried the first suit was competent to try the subsequent suit, if 
then brought, the decision of such Court would be conclusive 
under section 13, although, on a subsequent date, by a rise in the 
value of such property or from any other cause, the said Court 
ceased to be the proper Court, so far as pecuniary jurisdiction is 
concerned, to take cognisance of a suit relating to that property.” 

This principle was approved in another Calcutta case,! where 
the first Court was at the time of suit the only Court competent to 
decide suits of that nature, which subsequently were made coo'ni- 
sable by the ordinary Civil Courts. ‘‘There is no doubt,” 
observed the Court, “ that the Court in which this suit is brought, 
and that in which the former suit was brought, are Courts of 
different jurisdictions ; but at the same time the Court in which 
the former suit was brought was the only Court at that time 
competent to try suits of that kind, and if this very suit had been 
brought at that time, the Deputy Collector’s Court would have 


been the only Court competent to try it.” 

mere a Court of Appeal refuses to decide an issue raised and u.,on ....,,..1 
decided in a (>ourt of first instance, there is no res iudicata as to bo- 

iv i. • mi 1 * . ^ conics res sub- 

tnat issue, ihe question ceases to bo res judicata upon appeal and 
reverts to the condition of res sub judice. In Rajah JJokoond 
Narain Deo v. Jonardun Dei/^ the plaintiff succeeded in the first 
Court, but his suit was dismissed on appeal on the ground that it 
was premature. In a second suit for possession of the same 
mouzah the Court observed : “ As between the plaintiff and the 
■defendant, there has been no cause of action similar to the present 
one already heard and determined by a Court of competent 


» Iin<//iuft(Uh Punja/i v. /.««,• Chmuler 
C'hoifdhri/y I. L. R., 11 Calc., 153 [1884], 


» 15 W. R., 208 [1871]. 
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Effect of judg¬ 
ment under 
appeal. 


[pAKT n- 

juristliction.” In Emamooddeen Soivdaghur v. Shaikh Futteh Ali^ 
the defeudant iu the first suit set up a purchase in answer to a suit 
for possession. The Appellate Court refused to decide upon the 
validity of the purchase, and referred the defendant to a separate 
suit. In that suit res judicata was pleaded, but the Calcutta 
Court held, distinguishing the case of Watson v. The Collector of 
Rajshahge'^ in the Privy Council, that neither the terms of section 
2, Act VIII of 1859, nor the general principles of res judicata 
operated as a bar. The same view was taken in Gungahishen 
Bhngut V. Roghoonath Ojha^ and Nilvaru v. Nilvaru,^ under Act 
X of 1877. In the latter case the Bombay Court observed : 
“ We consider that when the judgment of a Court of first instance 
upon a particular issue is appealed against, that judgment ceases 
to be res judicata and becomes res sub jndice; and if the Appellate 
Court declines to decide that issue, and disposes of the case on 
other grounds, the judgment of the first Court upon that issue i& 
no more a bar to a future suit than it would be if that judgment 
had been reversed by the Court of Appeal. This very clearly 
appears from Explanation IV, section 13 of the Civil Procedure 
Code, Act X of 1877 ; and we consider that that explanation 
introduces no new law, but merely states the law as it previously 
existed.” 

The effect of a former juilgment against which an appeal is 
pending was doubted iu Sri Raja Kakarlapudi v. Chellamhuri 
Chellamaj> and section 13 is silent as to this point. The principle 
laid down in Nilcara v. Niluaru^ has been affirmed by a recent 
Full Bench case at Allahabad in Balkishan v. Kishan Lai? In 


» 3C. L. R., 447 [1878]. 

» 12 W. R. (P.C.), 43 [1869]. 

• I. L. R., 7 Calc., 381 [1881]. 

♦ I. L. R., 6 Bom., 110 [1881]. 

» 5 Mad. H. C., 176 [1870]. “In tho 
lower Court it seems to have been taken 
for granted that the former judgment 
could not be conclusive because an appeal 
was pending. This is not in accordance 
with English law as tho judgment on tho 
rejoinder in Doe v. ]rright [10 A. &E., 
763, 783 (1839)] shews. It would, however, 
bo perfectly sound doctrine in tho view of 
other jurists (Unger Ost. Priv. Recht, II, 
603 ; Stxv., Syst., VI, 297, seq. Waihter, 11, 


589). As an Englishman I should bo sorry 
to invite a comparison between the reaso*^ 
given by these great jurists for that an 
those embodied in the English cases for thn^ 
contrary opinion,” per Holloway, J. P' 
177. Upon this point a passage in Po* 
thier (Law of Obligations, translated by 
Mr. Evans, Vol. i, 534) is cited in the Alin, 
habad case, I. L. R., 11 All., 148 (160). 

• I. L. R., 6 Bom., 110 [1881]. 

» I. L. R., 11 All., 148 [1888]. For the 
rule of lU pendeni as applied to foreign 
judgments, see The Delta, L. R., 1 P*®*> 
393 [1876]; Fakaruddeen Mahomed At»a% 
V. OJicial TruMee of Bengal, I. L. R*, 7 
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that case the effect ot judgments in pending suits, and the con¬ 
struction of Explanation IV of section 13 received consideration. 

The first suit was for the recover}’’ of an annual malikana for three Baikishan v. 

y T . 1 . 1 ^ Kishan Lai 

years, and was dismissed m the Muusif s Court, but decreed on ( 18 S 8 ]. 
appeal. Pending a second appeal to the High Court, the plaintiff 
brought another suit for an additional year’s malikana which had 
accrued after the institution of the first suit. The two lower Courts 
decreed the second suit on the ground of res judicata, but the first 
suit was ultimately, on second appeal, dismissed by the High 
Court. The second suit coining up on second appeal, the High 
Court held that the trial of the second suit was not barred in the 
lower Courts by the operation of section 12 of the Code, that the 
decree of the Lower Appellate Court in the first suit which, at the 
date of the institution of the second suit, was under appeal to the 
High Court, could not work an estoppel by res judicata, but that 
the judgment of the High Court in the first suit was binding and 
conclusive as regards the subject-matter of the second suit when 
that suit came up to the High Court on second appeal. The matter 
adjudicated upon in both suits was identical, being the plaintiff’s 
title to malikana^ although the demand was made in respect of the 
liability of the defendants for different years. 

Upon general principles of law, Interlocutory Orders and Orders intoriocatory 
in Execution-proceedings, if not appealed from, are binding upon orders in exe- 
the parties in all subseciuent proceedings in the same suit. It was ccodin^!^° 
stated in a recent case' that the principle underlying section 13 of 
the Code applies to such orders, although that section does not in 
terms apply to them, the decision of the Privy Council in Ram 
Kirpal v. Riip Kuavi^ being relied upon as having this effect. 

In the case last cited the question arose in the course of execu- Ram Kirpal n 
tion-proceedings whether a decree of 1862, according to its true 


Calc., 82 [1881]; «« also Mtfkjee Khelsne v. 
Koiowju Detachund, 4 C. L. R., 282 [1879], 
where, under a. 20 of the Code, it was hold 
that priority of time is the tost for deter* 
mining which suit is to bo stayed ; BUitssur 
Sinyhy. Oiinput Singh, 8 C. L. R., 113 
[1880], a COSO under s. 12, whore the 
matter in issue in the two suits was not 
identical. 

* See Kishan Sahai v. Aladwl Khan, 
I. L. R., 14 All., 64 (66) [1891], whore the 


objector having been on his own applica¬ 
tion added as a party respondent to an 
appeal, and having upon remand failed to 
make a defence, was not allowed to urge 
by way of objection to the execution of the 
decree passed against him, matters which 
might have formed part of his defence. 
See Bamley Karim v. Romtsh Ckunder 

I. L. R., 9 Calc., 65 (67) [1882]. * 

» I. L. R., 6 All., 269 ; L. R., 11 I. A., 
37 [1883]. 
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construction, awarded mesne profits. That question had been 
determined in the affirmative in 1887 in a previous stage of the 
proceedings in execution of the same decree by the Judge of 
Gorakhpur, and the execution Court considered itself to be bound 
by that decision. Upon appeal to the High Court, the question 
Allahabad Full referred to a Full Bench whether the law of res iudicata 

applied to proceedings in execution of decree, and was answered 
in the negative ; whereupon the Divisional Court decreed the 
appeal, and ordered that the execution of the decree for mesne 
profits should be disallowed. Sir Barnes Peacock, in delivering 
the judgment of the Privy Council, observed :— 

Privy Council. *3 unuecessiiry for their Lordships to express any opinion 

as to the answer of the High Court to the question propounded 
by the Division Bench, though they must not be understood as 
concurring in it. . . . The question (if the term ‘res 
judicata ’ was intended, as it doubtless was, and was under¬ 
stood by the Full Bench, to refer to a matter decided by a Court 
of competent jurisdiction in a former suit) was irrelevant and 
inapplicable to the case. The matter decided by Mr. Probyn was 
not decided in a former suit, but in a proceeding of which the 
application in which the orders reversed by the High Court were 
Principle upon Dinde was merely a continuation. It was as hindino between the 
cutory orders p^^'f'ties and those claiming under them as an interlocutory judgment 

^ suit IS binding upon the parties in every proceeding in that suit^ or 
as a final judgment in a suit is binding upon them in carrying the judg¬ 
ment into execution. The binding force of such a judgment depends, 
not upon section 13 of Act X of 1877, but upon general principles 
of laic. If it were not binding, there would he no end to litigation- 
Their Lordships, therefore, held that the judgment of 1867 was 
final and binding upon the parties and those claiming under them 
whether that judgment was appealable or not, and that the High 
Court had erred in assuming jurisdiction to examine the terms of 
the decree of 1862. “They acted as if they had been sitting upon 
an appeal against the order of Mr. Probyn, but they were not so 


sitting. 

Per- III Mungul Pershad Dichit v. Grija Kant Lahtri Chowdhry,^ 
case [1881]., the Judicial Committee had held that an order for attachment, 

> I. L. R., 8 CiUc., 51; L. R., 8 I. A., 123 [1881]. 
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made erroneously at a time when the decree is barred by limita¬ 
tion, is nevertheless valid unless reversed on appeal. “The 
order,” said their Lordships, “was made by a Court having 
competent jurisdiction to try and determine whether the decree 
was barred by limitation. No appeal was preferred against it ; 
it was acted upon, and the property sought to be sold under it was 
attached. . . A Judge in a suit upon a cause of action is bound 

to dismiss the suit, or to decree for the defendant, if it appears 
that the cause of action is barred by limitation. But if, instead of 
dismissing the suit, he decrees for the plaintiff, his decree is valid 
unless reversed upon appeal. ... An application for the 
execution of a decree is an application in the suit in which the 
decree was obtained.” 

In Beni Ram v. Nanhu Mal^ a dispute had arisen as to the true Beni Ram v. 
construction of a decree embodying the terms of a compromise, 
and the execution Court made an order, on the 2oth January 1879, 
against which no appeal was preferred, declaring that interest was 
payable at twelve annas per cent, per mensem until realisation. 

It was contended in a subsequent application for execution that 
the decree-holder was only entitled to interest for two years from 
the decree, and the High Court took this view. The Judicial 
Committee observed : “ The High Court took no notice of the 
ground upon which the Subordinate Judge decided—that the 
question had been concluded by his order of the 25th January 
1879, and their Lordships think it should be remarked, in justice 
to the High Court, that this may be accounted for by the fact that, 
not long before this, the Full Bench of that Court had held that 
the law, tohich they call the laio of res judicata^ was not appli¬ 
cable to execution-proceedings. The question now for their Lord- 
ships’ decision is, whether the order of the 25th January 1879 
was not conclusive between these parties. It was an order made 
in the execution-proceedings in this very suit; and the decision 
of this Board in Ram Kirpal v. Rup KuarP is exactly in point.” 

It must therefore be taken as settled, that the conclusiveness of 
interlocutory orders does not depend upon the rule of res judicata 
as defned in section 13 of the Code. At the same time the 


> I. L. R., 7 All., 102 ; L. R., 11 I. A., 
181 [1884] 


» I. L. R., 6 All., 269 ; L..R., 11 I. A.. 
37 [1883]. ’ 



300 


COMPETENT COURTS. 


[part n. 


Orders in 

execution- 

procecdintC'^. 


conclusiveiiess of a step iu a judicial proceeding has frequently 
been referred to that rule. In Peareth v. Marriott^^ an order in an 
administration suit, by which the trustees of a will were directed 
to pay to a widow an annuity free from all deductions except 
income-tax, having been acted upon for twenty years, the widow 
presented a petition claiming that, by the terms of the will, 
income-tax ought not to be deducted. The Court of Appeal held 
that the matter was res judicata by virtue of the previous order, 
Jessel, M. 11., observing : “ What is the meaning of res judicata? 
It is a decree inter partes on the same subject.” And, whether 
the adjudication operates as a bar iu proceedings had in continua¬ 
tion of the same suit or in a separate and distinct suit, the effect 
is the same—the matter passes in rem judicatam. 

Thus, it has been held that the decision by a competent Court that 
an ap])lication for the execution of a decree is barred by limitation 
has the effect of res judicata, as also a decision that an application 
for execution is not time barred. Althoimh such a decision may 
be erroneous, yet so long as it remains uureversed in appeal it is 
valid aud binding, and the question cannot be re-opened.^ 

It is further settled by the case of Ram Kirpal v. Rup Kuari 
that a construction placed upon a decree by an execution Court 
is conclusive as to the effect of that decree so far as the parties 
are concerned. But a decree cannot be extended in execution 
beyond the real meaning of its terms, and it would seem that the 
matter must have been controverted as well as determined upon 
judicially.* 

An order, therefore, refusing an application to execute a decree 
is not an adjudication within the rule of res judicata.® 

* L. R., 22 Ch. D., 182 [18S2]. Hvrrosoondavy Dawe v. Jugobundhoo Dvtt 

* Maujiauitk Badrahhat v. Vtnlaftsh, I. L. R., 6 Calc., at p. 206 [1880]; 

I. L. R., 6 Bom., 54 [1881], following J/kk- Ram v, Xunhu Mai, I. L. R., 7 All., 102 J 
gid Pevskad Dichit v. Orija Kant Lahiri L. R., 11 I. A., 181 [1884]. 

Clmrdhrg, I. L. R., 8 Calc., 51; L. R., 8 ^ Sheik Budati v. Ramchaiidra Bhiia)- 

I. A., 123 [1881]. See y^anda Rai v. gaga, I. L. R., 11 Bom., 537 [1887], citing 
RaghanancUni Singh, I. L. R., 7 All., 282 Langmend y. Maple, 18 C. B. (N. S.), 255 
[1885]; Bandeg Karim v. Romesh Chimder, [1865] ; Jenkins v. Robertson, L. R., 1 H. 

I. L. R., 9 Calc., 65 [1882]; KashincUh L., 117 [1867]. See Vithal Jonardan v. 
Morshetkv. Ramchandra, I. L. R., 7 Bom., Vithojirav, I. L. R., 6 Bom., 586 [1882] J 
408 [1883]. Oopal Uanmant v. Kondo Kashinath, I. !*• 

* I. L. R., 6 All., 269 ; L. R., 11 I. A., R., 9 Bom., 329 (332) [1884]. 

37 [1883]. See Kali Mttndul v. Kadar ^ DelhiandLondonBanky.Orchard,l-ki, 

Naih Chwkerhmty, 6 C. L. R., 215 [1880] ; R., 3 Calc., 47 ; L. R,, 4 I. A., 127 [1877J 
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The Allahabad Court has laid down the followino* rule :— . 

When an execution case is struck oflF the file or is dismissed 
upon a ground other than a distinct finding that the decree is 
incapable of execution, or that the decree-holder’s right is barred 
by limitation, or by any other law, or on some ground touching 


the merits, its dismissal whether termed as 


dismissal for default, or 


as struck off the file, does not operate to bar a fresh application 


for execution.^ 


In Thakur Pershad v. Sheikh FakiridlaP^ the Privy Council 
have recently held that section 647 of the Code does not on its 
true construction 'independently of Act VI of 1802), prohibit an 
application for execution, where a former application has been 
withdrawn without liberty to present a fresh one.^ 

It is not competent to a Court executing a decree to decide a 
question of legitimacy. In Ahedunnissa v. Amirunixissa^ the 
Judicial Committee construed section 11 of Act XXIII of 1861, 
which corresponds with section 244 (c) of the present Code, with 
the exception of the words “ or their representatives.” 

The conclusiveness of orders passed by an execution Court 
must now, it is conceived, depend upon whether such orders 
are within the jurisdiction defined in section 244 of the 
Code. 

Section 214 specifies the questions which are to be determined , 

^ ^ 1882, s. 244, fe 

by order of the ('Joart executing and not by a separate suit. Ittobocon- 

, ° '' * strued liber- 

has further been hold that section 244 (c) should bo construed ally* 
liberally so as to prevent litigation.* In Prosunno Coomar Sanyal 
V. Kasi Das SanyaP the Judicial Committee observed : “ It is of 
the utmost importance that all objections to execution-sales should 
be disposed of as cheaply and speedily as possible. Their Lord- 
ships are glad to find that the Courts in India have not placed any 
narrow construction on the language of section 244.” Any further 
examination of this subject does not fall jiroperly within the scope 
of any work treating of estoppels. 



followed in nxmosoonxlnri/ Ditsstt v. Jur/o- 
biuidhoo Dull, I. L. R., 6 Calc., 203 [1880]. 

» Vltonkal Siiujh v. Pk'ikknr Singky I. 
L» R., 15 All., 84 [1893]; Tirthn$nmi v, 
Annappayya, I. L. R., 18 Mad., 131 [1894]; 
Hajrat Ah-amnista Beyam v. VuHulnma 
Beyam, I. L. R., 18 Bom., 429[1893]. 


* L. R., 22 I. A., 44 [1894]. 

• I. L. R., 2 Calc., 327; L. R., 4 I. A., 
66 [1876]. 

^ Puiic/utnun Dundop'tdhya v. Ruhia 
Bihi, 1. L. R., 17 Calc., 711 [1890]. 

» L. R., 19 I. A., 166(169) [1892]. 
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.Sim/it V. [188-3)—Shobait represents the idol—Holder of service vatan— 

Karnavan of Malabar tarwad—Karnam-Dharmakarta—Trustee-Manager—Guar 
dian Decree against benamidar binds real owner—Purchasers—Mortgagor and 
mortgagee Landlord an»l tenant—Receiver—Different titles—Abatement—Res 
judicata, though other parties may be added in second suit or former parties may 
lave occupied different positions—But not where subsequent decision is not between 
the parties or those claiming under them—Representatives made parties under 
protest—Suit not revived against—Res judicata between co-defendants-Statements 
of the rule in England—Rule stilted in India—Applications of the rule—No res 
judicata by inference—Pro fonna defendant—Effect of non-appearance—Res judi¬ 
cata in the case of joint contractors and joint wrong-doers—Rule applied in India— 
Rule otherwise where joint and several liability—Madras—Bombay—Private rights 

claimed in common—Scope and meaning of explanation V—Is the Explanation to 
be rea<l with s. 30 ? 

The effect of the Judgment of a competent Court has next to 
be considered. 

beWen"*"^ V* Lall,^ a Full Bench of the 

th^^eiaiming High Court held that a former judgment, which is not a 

under them, judgment in rem, nor one relating to matters of a public nature, 

is not admissible in evidence in a subsequent suit either as a res 
judicata, or as proof of the particular point which it decides, 
except between the same parties or those claiming under them. 
Unless the above condition is fulfilled, such a judgnaeut cannot be 
taken as evidence, and it is not admissible either as a ‘ transaction 
under section 13 of the Evidence Act, or as a ‘ fact * under section 
11 of that Act, which sections do not professedly relate to judg^ 
ments at all. 


* I. L. R.,6Calc., 171 [1880]. See y^ara7iji Bhilabkai v. Dijxiumed, I. L. R., ^ 
Bom., 3 [1878]. 
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Section 40 of the Evidence Act admits as evidence all judg¬ 
ments inter partes which would operate as res judicata, section 41 
refers to judgments in rem, and section 42 relates to judgments 
upon public matters relevant to the inquiry. 

Section 13 of the Code does not, however, in express terms 
mention the case oi persons represented hut not elaiminy thromjh, 
the parties to the former suit.^ 

Persons other than the parties to a suit are divided, in a recent 
Bombay case,^ into three classes with reference to their position 
as affected by the judgment :— 

(a) Persons clainun^^ under the parties to the former suit, or in 
the language of the English law, privies to those parties.® 

(61 Persons not claiming under the parties to the former suit, 
but represented by them therein ; as for instance, persons interest¬ 
ed in the estate of a testator or intestate in relation to the execu¬ 
tor or administrator, shareholders in a Company in relation to the 
registered officer of the Company, members of a joint undivided 
family in relation to a member who has sufficiently represented 
their interests in a former suit. 


Evidence Act, 
ss. 40—44. 


Classification 
of persons af¬ 
fected by the 
judgment. 


Privies. 


Representa¬ 

tives. 


Personal rela 
tion, 


(c) Strangers, who are neither privies to, nor represented by, 
the parties to the former suit. 

“In the law of estoppel,” says Mr. Bigelow, “ one person P'’opo»'tyand 
becomes privy of another, (1) by succeeding to the position of that ?ett?on?Uo 
other as regards the subject of the estoppel, (2) by holding in 
subordination to that other. ... But it should be noticed tharthe 
ground of privity is property and not personal relation. To make 
a man a privy to an action, he must have acquired an interest in 
the subject-matter of the action either by inheritance, succession, 
or purchase from a party subsequently to the action, or he must 
hold property subordinately.” As an illustration of the former 


* See Badri Xarain v. Jai Kit/ieu lJa«, 
I.L.R., 16 All., 483 [1894] for a discussion 
upontho terms *‘ropresontativo” and “le¬ 
gal representative.” 

* Ahmedbhoy Huhibltoy v. Vulleehhoy 
Cauumhhoy, I. L. R., 6-Bom,, 703 (709) 

■ Whlttingham'a case, Co. Rep., Pt. VIII, 
426, 45 Eliz. “ It is to bo known that 
there are throe manner of privities ; scil, 
privity in blood ; privity in estate ; and 


privity in law. Privies in blood aro meant 
of privies in blood inheritable, and that is 
in three manners, sc. inheritable as general 
heir ; inheritable as special heir, and inhe¬ 
ritable as general and special heir. Privies 
in estate aro, ns joint tenants, husband and 
wife, donor and donee, lessor and lessee, 
&c. Privies in law are, where the law with¬ 
out blood or privity of estate, casts the 
land upon one, or makes his entry lawful • 
os the lord by escheat, &c.’* ’ 
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Fraud 


of ono of 
parlies 


or of both 
parties. 


class, the case of an assignee or a grantee is mentioned, who are 
not estopped by a judgment against the assignor or grantor obtain¬ 
ed after the assignment or grant, the case of landlord and tenant 

O O’ 

being cited as an illustration of privity by subordination. And 
that learned author states that in the former class of cases a judg¬ 
ment obtained by fraud is binding, whereas in privity by subordi¬ 
nation the privy, having generally taken for value, would not be 
barred by fraud of the party to a collusive judgment.^ 

It is now necessary to consider the conclusiveness of former 
judgments with reference to the ground of fraud.^ The effect of 
such judgments, with reference to the capacity of the above classes 
of [fersons to dispute them, was stated in the following terms in the 
case of Ahmedhhoj Huhlh/to// v. VuUeehhotj i'assumhhoy} 

A decree honestly obtained binds parties, privies, and represen¬ 
tatives. Strangers are in no way affected by such a judgment, 
unless it be the jiulgment in rein of a competent Court. 

AV^herc a decree has been obtained l>y fraud of one of the parties, 
it is only binding on tlie parties, their privies and representatives, 
so long as it remains in force. As soon as the fraud is proved, it 
may be impeached and set aside. And the same rule applies to 
strangers as regards judgments in rem. In the words of Latham, 
J., “ There has been a real battle, but a victory unfairly won.* 
the Where a decree has been obtained by the fraud and collusion of 
both the parties there is authority to shew that it is binding upon 
the parties themselves and apparently upon their privies also. “In 
this case,” to quote again from the above case, “ there has been 
no battle, but a sham fight, ‘ Fahula, non judicium, hoc est; lu, 
scend, non in foro, res agitur,' to cite from the celebrated argument 
of Mr. Solicitor Wedderburn in Duchess of Kingston^s case. As 
between the parties to such a judgment I apprehend that it is 
binding ; and that, as Willes, C. J., said in Prudham v. PhilUps^^ 

‘ if both parties colluded, it was never known that one of them 

» Bigelow on Estoppel, 5th ed., 142—144. 10 Calc., 612 [1884], and cases there cited, 
a See the Evidence Act (I of 1872), s. 44; ■ I. L. B., 6 Bom., 703 (710). See the 

and Act IX of 1872, 17, for a definition observations fit p 715 apon.s* 44 of tho 

of fraude Ste Act XV of 1877, Sch. II, Evidence Act» 

Art. 95, for the period of limitation (three ♦ See the ol.servations of the 
years). The method of procedure is by suit. Judge and the authorities cited at p. / ° 

or review of judgment* Sec Auzkcolosh the report* 

Chandra v* 7*rrm Piazannd Roy^ I* Cl R*, * 2 Ambler, 763 [circ# 1775]* 
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could vacate it.’ The same rule will, I think, though 1 can find Privies 
no express authority on the subject, apply as between the, privies 
of these parties ; except probably where the collusive fraud has 
been on a provision of law enacted for the benefit of such privies.” 

As regards persons represented by but not claiming through Repro.o.it.v 
the parties to the former suit^ and, in the case of judgments in 
rem,* strangers, it was held in the case now cited, that judgments 
obtained by the fraud or collusion of the parties may be treated as 
a nullity, upon the fraud and collusion being clearly established. 

With regard to decrees obtained by the fraud and collusion of Are tho parties 

the parties in order to defeat the rights of third persons, the opin- 

ion appears to be in Bombay that such decrees are bindino-.sj? 

ilie question is to be determined upon the principles discussed in 

the Chapters on Benami Transactions and Estoppel by Matter in 
Writing.* 


The general rule that, iu the absence of fraud, an adjudication is 
binding only upon the parties to a suit or persons claiming under 
or represented by them, requires illustration, the main difficulty 
being as to what persons are to be held as claiming through or 
represented by the parties. The principal cases which arise in 
India will be here presented. 

A decree against a Hindu widow, properly obtained, binds the 
reversionary heirs, the whole estate being for the time vested in 
her for a life interest. In Katama Natchiar v. Sri,nut Rajah 
Aloottoo,^ a daughter sued to recover her father’s estate, claiming 
to succeed to it on his death on the ground that the property was 
her father’s self-acquired property. The defendant pleaded in bar 
a decree made in a suit by the widow claiming the same estate in 
preference to her husband’s nephew on the ground that the family 
was divided. It was held that the judgment in the former suit 


Tlio fiuestion 
is whrtt persons 
are to he hold 
as ciaiiniiiK 
throuiih or ro- 
prosonted by 
the i)artics. 


Decree ag-ainst 
Hindu widow 
hinds rovor- 
sionury heirs. 


* See Bandon, Earl of v. Beefier [3 Ci. & 
F., 497 (1835)Jj Phillipson v. Earl of Ejjre- 
i,u>nl [6 Q. B., 587 (1844)]; The (^neeii 
V. Siiddlefa Co. [10 H. L. Gas., 431 
(1863)]. 

■ As to judgments in rom, see Meddow 
croft v.IIugiunin (4 Moo. P. C.,386 (1844)]; 
Perry v Meddoiccrofl [10 Beav., 122 (137) 
1846] ; HairUoii v. Mayor of Southampton. 
[4 DeO. M. & G., 137 (1853)], cited in 
Ahmedbhoy v, VuUtthhoy. 

C, E 


• Sec Chenvirappa v. PvHvppa, I, L. R., 
11 Bom., 708 [1887], and tho cases there dis¬ 
cussed, pp. 719—723. 

♦ See Paratn Singh v. Lalji Mai, I. L, 
R., 1 All., 403 [1877]. Set pp. 84—89, 
262—266, supra, 

* 9 Moo. I. A,, 539 [1863], Soo Jugul 
Kishort V. Jotendro Mohun Tagore, I. L. R., 
10 Calc., 985 ; L. R., 11 1. A., 66 ; Uavi 
Naih CfuUterJee v. Mothur Mohun Oosiramt 
I. L. R., 21 Calc., 8 [1893]. 


20 
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determined only an issue between the parties and did not bind the 
daughter. The Judicial Committee, however, with reference to 
the representative character of a Hindu widow, observed : ^ “The 
whole estate would for the time being be vested in her, absolutely 
for some purposes, though in some respects for a qualified interest; 
and until her death it could not be ascertained who would be enti¬ 
tled to succeed. The same principle which has prevailed in the 
Courts of this country as to tenants in tail ^ representing the 
inheritance, would seem to apply to the case of a Hindu widow ; 
and it is obvious that there would be the greatest possible inconve¬ 
nience in holding that the succeeding heirs were not bound by a 
decree fairly and properly obtained against the widow. 

A Hindu widow, therefore, succeeding to her husband’s estate 
as heir represents the estate fully, and reversioners claiming to 
succeed after her are bound by decrees relating to her husband s 
estate obtained against her without fraud or collusion. The above 
rule is established by numerous decisions.^ 

In Pertalmarain Singh v. Trilokinath Singli^^ the plaintiff claimed 
to have his right declared to a talukdari in Oudh by virtue of his 
having been appointed under a power of appointment given by a 
will said to have been executed by the last talukdar, whereby power 
was given to his widow to nominate a successor. In a previous 
suit by the widow, to which the plaintiff, being then a minor, was 
only nominally a party, the same issues wore raised, and it was 
held by the Judicial Committee that the will had been revoked and 
that there was an intestacy. Their Lordships of the Privy Council 
held that the plaintiff was estopped by the order made in the former 
suit; the widow, holding an estate at least as large as that of ft 
Hindu widow in her husband’s property, fully represented that 
property in the former suit, and the appointment made by her was 

» 9 Moo. I. A., 604 [1863]. [1886]; SuthU v. Sudkm Kuar, I. L. R-.8 

• In CoUtaw of Masulipafam v. Cavaly All., 429 [1886]; Adi Deo Narain, ^ 

Venenta ^arratnapah, 8 Moo. I, A., 500 /)«Waran <5 ih^A, I. L. R., 5 All., 632[1 ]• 

[1861], the expression ‘tenant in tail’ is See Chidtun Lat Roy v. Loht A/oAun Ro^i 
stated to bo calculated to mislead as ap* I. L. R., 20 Calc., 906 (924)[1893J, where 
plied to a Hindu widow. the widow did not represent the estate, W 

• Chutider ChucMufty v. Ouru the will and codicil were not construed m 
Pershad D<w, B. L. R., Sup. Vol., 1008 ; 9 the former suit. 

W. R., 505 [1868]; Nand Kumar t. Radha * I. L. R., 11 Calc., 186; L. R., H I. 
Kuari, I. L. R., 1 All., 282 [1876]; Sani 207 [1884]. 

Kwmv ▼. Deo Saran^ I. L. R., 8 All., 365 
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such as could only operate on her death. The plaintiflp, therefore, 
upon the authority of the Shtvagunga case^ was privy to the former 
suit, and was bound by the order made in that suit. 

The reversioners, however, may contest a decree obtained against Exception, 
them while occupying a different capacity,’ and may set aside an 
agreement made between the life-tenant and the grantee of her 
interest.^ 


The manager of a joint Hindu family, suing or being sued, Kurta of Hin 
acts in a representative capacity. Where, therefore, the interest 
of a joint and undivided family being in issue, one member of the 
family has prosecuted or defended a suit, such a decree may after¬ 
wards be considered as binding upon all the members of the family, 
their interest being sufficiently represented in the suit,* and the 
presumption being that he is acting for the family.^ 

In the case last cited the manager of a joint family obtained a Rule suggested 
decree for redemption of certain property in the year 1858 which 
was never executed. Another member of the family, who was a 
minor at the time of the first suit, subsequently brought a suit for 
redemption in 1878. The Bombay Court held that the second suit 
was barred, no fraud or collusion being shewn in the first suit. 

“As the law stands now” observed West, J., “a plaintiff suing 
in a representative character must set it forth, and shew that he is 
qualified to fill it.® When a right is claimed in common for the 
plaintiff and others, all persons interested may be deemed to be 
claimants, and thus bound by the result of the suit.? The present 
strictness and elaboration of procedure did not prevail in 1856. It 
was a generally received doctrine that the acts of a manager bound 
a Hindu family so long as they were honestly intended for its 
benefit, or were such as might reasonably be deemed to have that 
character. The Hindu family was, in fact, considered as a corpora- 
tion whose interests were necessarily centred in the manager ; 


» 9 Moo. I. A., 639 [1863]. 

• Ram Chunder Poddar v. BaH Das Sen, 
I. L. R., 9 Calo., 463 [1882]. 

• Muuamui Raj Kumoar v. Afuuamut 
Indirjit Kunwar, 6 B. L. K., 585 [1870]. 

• Jogendro Deh Royleut v. Funindro Deb 
Roykut, 14 Moo. I. A., 376; 11 B. L. R., 
244; 17 W. R,, 104 [1871]. See Qan Savant 
Bal Savant v. Narayan Dhond Savant, I. 
I/, R., 7 Bom., 467 [1883] j li^aryan, Qop 


Bahbu V. Pandurang Oanu, I. L. R., 5 
Bom., 685 [1881] ; Khuh Chand v. N^arain 
Singh, I. L. R., 3 Ail., 812 [1881]. 

• Oan Savant Bal SavaJit v. Narayan 
Dhond Savant, ubi supra. 

« Su Act XIV of 1882, s. 50. 

Set Act XIV of 1882, a. 13, Expl. 6. 
But this provision refers to a privaie right. 
See inj'ra, p. 322. 
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while the manager, as the chief member of the family, was under¬ 
stood to represent the common interests whenever these were 
subject to be affected by transactions in which he was engaged 
even in his own name. Union and undivided interest being the 
rule, the presumption was that a manager ■was acting for the family, 
unless it were made out that ho acted, and professed to act, for him¬ 
self alone.’* 

Old practice. According to the former practice, in a suit filed by or against a 

Hindu as manager, it was seldom or never set forth specifically 
that he sued or was sued on behalf of the family, the intimacy of 

Now practice, uniou being taken for granted, and this practice is recognised in 

the passage above quoted from Joyendro Deh Roykut v. Funindro 
Del) lioykut but section 50 of the Code now requires a plaintiff 


Estoppel by 
conduct. 


Shobait may 
incur debts and 
represent the 
idol In litii'a* 
tion. 


suing in a representative character to shew that he has taken the 
stei)s necessary to enable him to support that character. And it 
would seem that a plaintiff seeking to charge the members of a 
joint family should either make them parties, or implead the 
manager in his representative character.® "Where, however, the 

members of a family, though not parties, have treated the manager 
as conducting the previous litigation as their representative and on 
their behalf, the decision will of course bind them in a subsequent 
suit upon the same matter.^ 

Where a shebait has incurred debts in the service of an idol for 
the benefit and preservation of its property, his position is 
analogous to that of a manager for an infant heir,^ and decrees 
properly obtained against him in respect of debts so incurred are 
binding upon succeeding shebaits, who in fact form a continu¬ 
ing representation of the idol’s property.® “If,” observed the 


*|14 Moo. I. A., 376. See tho observa¬ 
tions of West, J., iu I. L. R., 7 Bom. at 
pp. 470, 471. 

* See lUiachan v. Velappan, I. L. R., 
8 Mad., 404 (487) [1885], observing upon 
Jiiistnur Lall Shaoo v. Makamja Luek- 
inessvr Singh, L. R., 6 I. A., 233 (237) 
[1879]. 

• See Ram Karain y. Biskeshar Prasad, 
I. L. R., 10 AIL, 411 [188], observing upon 
Narayan Gup J/abbu v. Pandurang Oanu, 
I. L. R., 5 Bom., 686 [1881]. 

♦ See Runooman Pertaud Panday v. 


Mussamut Babooee Mnnraj Koomceree, 
6 Moo. I. A., 393 (423) [1856]. 

* Prostunno KumariDebya v. OolabChand 

Baboo, L. R., 2 I. A., 145 (152) [1875], 
See 20 W. R., 86, for this case in tho lower 
Court: Juggut Chunder Sein. v, Kxshvd- 
mind, 2 Sol. Rep., 126 [1815] ; Kissnonvnd 
Ashrom Dwidy v, Nurnngh Doss 
1 Marshe, 485 [1863]; Maharanu Shibe^- 
source Debta v. MotA4>oranath AcharjOf 13 

Moo* h A», 270 (275) [1869]- See SosM 
BhusanlGuka v. Gogan Chundsr Shaha, 

K., 22 Calc, at p. 372 [1894]. 
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Judicial Oommittee, “ such debts, and the judgments founded upon 
them, were not held to be thus binding on successors, the con¬ 
sequence would be that no shebait would be able to obtain assistance 
111 times of need.” In respect of such debts he fully represents 
the estate in litigation. 

So in the absence of fraud and collusion a judgment against iioMor of sor 
one holder of service vatan lands is res judicata as regards a 
succeeding holder.^ 

A decree against the karnavan of a Malabar tarwad may in Karnavnn of 
some cases bind the members. Previous to the Full Bench decision wld?'"'"’ 
of the Madras Court in Ittiaehan v. Velappan? it was considered 
that the karnavan might sue alone on behalf of, and might be 
impleaded alone as representing, the tarwad,“ and a decree obtained 
against a karnavan not impleaded as such or even sued in a re¬ 
presentative character was considered to bind the tarwad.* It was 
pointed out, however, in Komhi v. Lakshmi^ that in order to bind tho 
members of the tarwad the proper procedure was to implead them, 
though in cases in which the members were numerous one or more 
of them might be permitted to represent the others under tho 
provisions of section 30 of the Code. The Full Bench decision 
now lays down the rule that where a decree has been obtained 
for a debt binding on the tarwad, tarwad property cannot 
be proceeded against in execution unless the karnavan has 
been, in the suit, impleaded as such, or it is shewn on the 
face of tho proceeding that it was intended to implead him in 
his representative character. And even where such intention 
is apparent, members of the tarwad, who are not parties to the 
proceedings and have not been represented under section 30, are 
not estopped from shewing that the debt for which the decree was 
passed was not binding on them. 


‘ Radhtihai v. Anantrav, I. L. R., 9 Bom., 
198 [1885], whoro tho subject U oxhaustivoly 
discussed. 

■ I. L. R.. 8 Mad., 484 [1885]. See AVt 
Devi V. Kd\t Eradi, I. L. R., 10 Mad., 79 
[1886] ; Shankaram v. Kesavan, I. L. R., 15 
Mad., 6 [1891]; Komappai^ Nambiar v. 
Ukkaran Namhiar^l, L. R., 17 Mad., 214 
[1893]. 

• Varanakot Narayan Nanibitri v. Var- 


nnakof Narayan I. L. R., 2 

Mad., 328 [1880]. 

* See iHiaehan v. Velappan, at p. 486, 

• I. L. R., 6 Mad., 201 [1881]. See 
Vtuiuleian v. Narayanan,!. L. R., 6 Mad., 
121 [1882]; T/ienJu v. Chinimu, I. L. R., 7 
Mad., 413 [188-1] ; where fraud or breach of 
duty on tho |>art of tho karnavan is proved, 
his acta will not bind tho tarwad.—//cyV v. 

Alharaman, I. L. R., 7 Mad., 513 [1883]. 
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Karnam. 


Dharmakarta, 


Illam suffi¬ 
ciently repre¬ 
sented by 
trustee. 


Manager. 


Guardian of 
minor. 


Manager of 
estate. 


A decree in a suit by the kamam of a certain mitta to recover 
land as part of the mirasi property attached to his office was held 

to be binding upon his successor.^ 

In a suit by one claiming as the dhainnakarta of a devasthanam 
against the purchaser of certain land at a sale held in execution 
of a decree against a former dharmakarta who had been removed 
from his office, it was held that the plaintiff was not estopped by 
his failure in a previous suit (to which the defendant was no party) 
te establish his claim to the dharmakartaship.^ 

One of five trustees in whom the uraima right over a certain 
devasain was vested, was held estopped by a decree in a suit 
brought by another trustee, on the ground that he must be deemed 
to have claimed under the latter w'ithin the meaning of Explana¬ 
tion 5 of section 13 of the Code.® 


In Kamarajit v. The Secretary of State for India f the decision of 
a Forest Settlement Officer upon an enquiry held under the Boun¬ 
dary Act of 1860, at which enquiry the plaintiff (then a minor) 
was represented by a manager of his estate appointed under sec¬ 
tion 8 of Regulation V of 1804, was held res judicata in a suit 
to recover the land. 

Section 2 of Act XL of 1858 enacts with reference to minors in 
Bengal that every person who shall claim a right to have charge 
of property in trust for a minor under a will or deed or by near¬ 
ness of kin or otherwise may apply to the Civil Court for a certi¬ 
ficate of administration ; and no person shall be entitled to institute 
or defend any suit connected with the estate of which he claims 
charge until he shall have obtained such certificate. 

A manager of an estate who has obtained such a certificate W 
therefore the guardian of infant co-proprietors and represents 
them fully in suits for money advanced in reference to the estate. 

In The Collector of Monyhyi’Hurdai Narain Shahai^^ the fact 

that the plaintiff, a minor, had through his guardian actively 
intervened in proceedings to set aside a sale of property m 


* ^Tfromwrt,!. L. R..12Mad., 
235 [1880]. Se« Bahaji v. Ntxna, I. L. R., 
1 Bom., 586 [1876], 

• RamaHngam ▼. I. D. B., 

12 Mad., 312 [1889]. 


• iladkavan v. Ktakavanf I. L» R.» 
Mad., 191 [1887). 

•• I. L. B., 11 Mad., 309 [1886]. 

• Dtorga Pmad v. Kaho Penad Singht 
L. B„ 9 I. A., 27 [1882]. 

• I.L.R. scale., 425[1879], 
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which he and his father wore jointly interested as members of a 

Mitakshara family, was held to be no bar to a suit to recover the 

property, the purchaser having at the sale acquired the interest 
of the father only. 

A decree properly obtained by or against a benamidar is bind- Docrceagainst 
ing upon the real owner, the presumption being that the benamidar 
instituted the suit with his authority and consent. In Gopi y^ath *”'*^^^* 
Chohep V. Bhugwat Pershad,^ Mitter, J., observed: “It appears 
to us, so long as the benami system is to be recognised in this 
country, the proper rule in our opinion is that, in the absence of 
any evidence to the contrary, it is to be presumed that the benami¬ 
dar has instituted the suit with the full authority of the beneficial 
owner ; and if he does so, any decision come to in his presence 
would be as much binding upon the real owner as if the suit had 
been brought by the real owner himself.” In Khub Charul v. 

Narain Singh,^ one Ganesh sold an estate to the defendant’s minor 
son benami for the defendant who brought a suit for redemption 
in his minor son’s name against the plaintiff, the mortgagee. It 
was held in that suit that the sale by Ganesh was invalid. Ganesh 
subsequently redeemed the estate and sold it a second time to the 
defendant. In a suit to set aside the sale it was held that the 
question was res judicata, inasmuch as the defendant though not 
in name was in fact a party to the former suit in which tli^ same 
point had been finally decided. In such cases the real owner may 
not, after standing by, assert his secret title,® 

A purchaser of land cannot be estopped as being privy in estate Purchaser. 

by a judgment obhiined in an action against his vendor commenced 
after the purchase.* 

A purchaser pendente Ike from one of the parties to a suit is Pcndiugmit. 
held to claim through his vendor and cannot go behind a decree 
obtained against his vendor,® 


The position, however, of an auction-purchaser at a sale for Auction.,.ur- 
arrears of Govern ment revenne enjoys certain privileges oonferre.l 

: 1: ^ sas. 


• I L R ^ Alt flio nVoVV e, ^ 

1. li. n., <5 All., 812 [1881]. Seo 267 [18891. 

BJuximbal Singh y. MaJmraia lUp.ndm * Min-cant{Ulnvt^im^nt,d:c., Co y 

Pratap ^hog, 6 B. L. R.. 321 [1870]; Pro^ Plate, Ac., Co., L. R., '94, 1 4 578 

sonno <'OOmar Pal Chotcdhrg v. Koylash » Hukm Singh v. Zauki Lf,l \ L R fl 

Chundcr Pal Choxrdhnj,B. L. R. (F. B.), All., 506 11884' ’ • I-R.. 6 

759(1867]. ..UVOL1004.. 
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Piirch.-isor of 
putni. 


MortfTfiffor and 
tiiort^jiigoo. 


by tlio I'CYCnuo sale law.' He is not privy in estate to the 
ilotaultin" proprietor. He does not derive his title from him, 
and is bound neither by his acts nor his laches nor by any limi¬ 
tation which would not affect the Government.' In a suit, there¬ 
fore, by an auction-purchaser against the defaulting proprietor, 
proceedings between the latter and third parties with respect to 
the title to the land ai*e no evidence against the plaintiff.^ The 
purchaser of a putni tenure sold at the suit of the landlord can, 
however, only acquire rights higher than an ordinary purchaser 
by private contract to the precise extent to which such privileges 
are conferred by express terms of law.® 

A decree against a mortgagor will not bind a mortgagee whose 
title arose prior to the suit to which he was not a party.* I" 
Bonomalee Nag v. Koylash Chunder Dey^ it was held that a 
mortgagee in possession, suing for a declaration that a right of 


way did not exist, was not bound by a decision in a suit between 
the mortgagor and a third party of which he had no knowledge, 
as the mortgagor did not represent the entire estate. These 
decisions proceed upon the principle that the ground of privity i9 
property and not personal relation.® After a mortgage has been 
created the mortgagor, in whom the equity of redemption alone 
is vested, no longer possesses any estate entitling him to represent 
the interest of the mortgagee in subsequent litigation.^ 

The cases are collected in Sosld Bhusan Guha v. Gogan 
Shaha.^ 

In Karxithasami v. Jaganatha^ a mortgagor obtained a decree 
for redemption which was not executed, and subsequently sold the 
equity of redemption to the plaintiff who sued the mortgagee for 


> Radha Oohind Kotr v. Rakkal Dat * SUa Ram v, AmirBegiimfl. L. 
Mnhhfyji, I. L. R;, 12 Calc., 82 [1885]. See All., 324 [1886]; Dooma Sahoo t. Joonarai 
Ooluckmonee Dosste v. Ilnro Chunder Qhosty LoU^ 12 W. R*, 362 [1869]. 

8 W. R., 62 [1867]; KooUUeiy Xorain Singh » I. L* R., 4 Calc,, 692 [1878]. 

Ve Oorernnient of /nrfwi, 11 B. L. R. (P, C*), • Set Bigelow on Estoppel, 5th ed., 1 

71 [1871] ; Rogkunionath ChaHtrjte^. Aniee- ^ See I. L« R., 8 All., at p. 338. 

roonisea Khatoon, 2 W. R., 191 [1865]. • I. L. R., 22 Calc., 364 (371) [1894]. 

^ Buzloot Rakaman v. Pran Dhan DuUy ^ I. L. R., 8 Mad., 478 [1885]. See 

8 W. R., 222 [1867]. Achari v. Snmasundramy I. L. R., 6 Mw., 

• Tarapraead 3/iVfra, v. Ram Nrising 119 [1882];/2o// Doyal v. Sheo c* 
MUiray 6 B. L. R., Ap. 5 ; 14 W. R., 283 lam Singh, 22 W. R., 172 [1874]; contra see 
[1870], observed upon in Radha Oobind Annulh Stfigh v. Sheo ProMd, I. L- 
iro€r V. Rakkal Dae Mukherju I- L. R., 12 All., 481 [1882]; Oan SatatU v- 
Calc., at p. 90. Dhond Savant, I. L. R*, 7 Bom., 467 [iwj 
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reJemption. It was hold that tlie suit was not barred by the 
former decree, as the relation of mortgagor and mortgagee laid 
not been terminated, and the right to redeem was inseparable from 
the relation so long as it existed. 

In a Bombay case, however, it was held that a decree for redemp¬ 
tion, on the default of the decree-holder to pay the money declared 
to be due within the time fixed or the time allowed by law for 
execution, operates as a judgment of foreclosure debarring the 
mortgagor, or a purchaser from him of the equity of redemption, 
from bringing a second suit to redeem.^ 

A lessor cannot, within the meaning of section 13 of the Code, Undiord and 
bo said to claim under his own lessee. In Ramhrohmo Chuckerhutti 
V. Bunsi Kiirmokar,^ an ejectment suit by a landlord was held not to 
be barred by the dismissal of a previous suit by a tenant against 
the same defendant in respect of the same land. So in Ram 
Narain Rat v. Ram Coomar CUundei’ Poddar^ decrees obtained 
against the registeredptenants of a tenure were held inadmissible 
in evidence against the real owner of the tenure who was not a 
party to the suits in which the decrees were obtained and who did 
not claim through the parties against whom the decrees were 
passed. And a suit by a lessor against a raiyat to set aside a pottah 
is not barred by the fact that the pottah has been declared genuine 
in a suit by the plaintiffs ticcadar against the same defendant.* 

A suit by one member of a family to recover his own share of Rocoivor, 
certain property having been dismissed on the ground that his 
father was alive and capable of inheriting, it was held that such a 
decision was no bar to a suit by the Receiver in the name of the 
whole family to recover the whole property.® 

In Ahmad Hossein Khan v. NUialuddin Khan,^ a suit against Differoat 
an elder brother for maintenance was held by the Privy Council 
not to be barred by a previous order made upon other grounds 
dismissing a claim for maintenance against the father. The 


> Oan Savant Bal Savant y. Narayan 
Dhond Svivant, I. L. R., 7 Bom., 467. 

* 11 C. L. R., 122 [1882]. Set tho obser¬ 
vations in Brojo Behari Mittev v. Kedar 
Natk Mozumdar, I. L. R., 12 Calc., 580 
[1886]. 

■ I. L. R., 11 Calc., 562 [1885]. 


* Shaikh Wahiil AH v. N^auth Tooraho, 
24 W. R., 128 [1875]. 

• JxKjynnmah Penhad DuH v. Mr. C. S. 
Iloyg, 12 \V. R., 117 [1869], 

® I. L. R., 9 Calc., 945 [948] ; L. R., lO 
I. A., 45 [1883]. 
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adjudication in the previous suit was not between the brothers but 
between the plaintiff and his father, and was based upon a dif¬ 
ferent sort of claim.^ In Ruder Narain Singh v. Rup Kvxirf the 
plaintiff suing as next heir to his nncle was held not to be barred 
by a decision against his father inasmuch as he claimed under a 
title not derived from his father. 

In Nistarini Dehi v. Brojo Nath Mookopadhga^^ mortgaged pro¬ 
perty was sold in execution of a decree against the mortgagor and 
was purchased by the decree-holder. The mortgagee sued upon 
his mortgage, making the purchaser a defendant; but the latter died 
pending suit, and the suit was not ^e^^ved against his representatives. 
The mortgagee, however, obtained a decree, and the property was 
purchased in execution by the present plaintiff, who now sued to 
recover possession from the representatives of the former purchaser. 
The Court were of opinion that tho mortgagee’s suit would, under 
section 371 of the Code, have had the effect of res judicata, that suit 
having abated against the representatives. • 

When once it is clear that the same right and title has been 
substantially in issue in two suits an adjudication in the former 
will bind the same parties in the latter, although other persons 
may have been added as parties in the subsequent suit,* or though 
they may have occupied different positions on the record.® 

In Gopal Das v. Gopi Nath Sircar^ a former suit against the 
defendant for rent was dismissed, the defendant alleging that H 
and J were his landlords. The plaintiff again sued the defendant 
for possession, making H and J parties. It was held, upon the 
authority of Gohhid Chunder Koondoo v. I'aruck Chunder Bose^ 
that the former decision being upon a question of title was conclu¬ 
sive between the parties, and the fact that in the second suit there 


‘ I. L. R., 9 Calc., 945 [948]; L. R., 10 
I. A., 45 [1883]. 

* I. L. R., 1 All., 734 [1878J. 

* 10 C. L. R., 229 [1882]. Tho case was 
decided under Act VIII of 1859. 

* In Mohidin. v. Muhammad IhraAim, 1 
Mad. H. C., 245 [1863], Scotland, C. J., 
observed: “Tho Advocate-General con¬ 
tended that the fact of another name being 
introduced os a party distinguished the 
present cose from others. But that cannot 


be so in this case. Otherwise every case of 
estoppel by judgment infer partes might 
be got rid of by introducing a man of straw 
as a plaintiff or defendant in the subse¬ 
quent suit.” 

• See Oobind Chunder Koondoo v. Tameh 
Chunder Bose, infra; SfutdulKhan v. Amin^ 
uUa Khan, I. L. R., 4 AU., 92 [1881 J. 

• 12 C. L. R., 38 [1882]. 

• I. L. R., 3 Cole., 145 ; 1 0. L. B., 85 
[1877]. 



CHAP. III.] 


REPRESENTATIVES. 


315 


were other parties was immaterial. In Ananda Raman v. PaUijil 
Nanu} the defendant alleged in the first suit that he claimed 
under N, the plaintiff contending that he held as under-tenant to 
P, and the suit was dismissed. The plaintiff then sued the de¬ 
fendant and N. It was held that the first decision was no bar on 
the ground that no issue as to the defendant’s title under N was 
decided in the former suit. The question in such cases would 

seem to be whether in the first suit an issue has been raised and 
finally decided or not. 

In Zamindar of Pittapuram v. Proprietors of Kolankaf^ the 
previous suit was by the plaintiff’s father against the grandmothei 
of the plaintiff, the father of the defendants, and the sister of their 
father, to restrain the grandmother from wasting property which had 
belonged to her husband by assigning it to her co-defendant • but 
as regards the subject-matter of the second suit there was no’ dis¬ 
tinct allegation in the pleadings of the first suit, nor anythin^ to 
connect the defendant’s father with it or to disclose any claim to it 
on the part of the plaintiff, thes nit being substantially to re¬ 
strain Wiiste. In the second suit the plaintiff sought to recover 
possession of property mentioned in the plaint in the first suit, 
stating that it had belonged to his grandmother, and that on her 
death the defendants had taken wrongful possession. The Judicial 
Committee held that the decision in the former suit was not a decision 
in a suit between the same parties or parties under whom they 
claim, establishing the right of the defendants in the former suit 
to the property in question in the present suit, and that the cause 
of action in the present suit was not determined in the former suit 

Where, without any issue being raised and tried, certain persons 
were made parties to a suit as representatives of the deceased de 
fendant (a Hindoo widow), and they denied at the time that they 
were her representatives, it was held that they were competent to 
sue to have it declared that the decree in the former suit (bein.r a 
mortgage decree) only covered the widow’s life interest, and tLt 

241 of the Code. So, in a mortgag e suit against the mort.rmror 


But not where 
subsequent 
tleci.sion is not 
betwoou the 
parties or 
tho-se claiming 
under thorn. 
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tive.s rniido 
parties under 
protest. 


» I. L. R., 6 Mad., 9 [18S21. .-a, t t r « , ..T";- 

• Kanai L.U KKan r. Lm BH^n Bu- ' - 
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and A, a person who had purchased the right title and interest of 
the mortgagor, A having died before decree, and the suit not being 
revived against his representatives, it was held that the decree 
was not binding on the representatives, and that a second suit 
would lie as against them to recover the property.^ 

The subject of decrees between co«defendauts and their effect 
has to be considered. In Chamley v. Lord Dunsany,^ Lord 
Redesdale observed : “ It seems strange to object to a decree be¬ 

cause it is between co-defendants, when it is grounded on evidence 
between plaintiffs and defendants. It is a jurisdiction long settled 
and acted on, and the constant practice of Courts of Equity.” * 
And Lord Eldon, in the same case, said : Where a case is 

made out between defendants, by evidence arising from pleadings 
and proofs between plaintiffs and defendants, a Court of Equity 
is entitled to make a decree between the defendants. Further, 
my Lords, a Court of Equity is bound to do so. The defendant 
chargeable has a right to insist that he shall not be liable to be 
made a defendant in another suit for the same matter that may 
then be decided between him and his co-defendant. And the co¬ 
defendant may insist that he shall not be obliged to institute 
another suit.” * 


In Cottinyham v. Earl of Shreioshury^^ Wigram, V. 0., states 
the principle more concisely : “ If a plaintiff cannot get at his 

right without trying and deciding a case between co-defendante, 
the Court will try and decide that case, and the co-defendants will 
be bound. But if the relief given to the plaintiff does not require 
or involve a decision of any case between co-defendants, the 
co-defendants will not be hound as between each other by any 
proceeding which may be necessary only to the decree the plainti 
obtains.”® 


> Bt.pin Behary Bundopadht/a v. Brojo 
Nath MooLhoixulhya, I. L. R., 8 Calc., 357 
[1882]. Set, however,s. 371, Act XI Vof 1882. 

• 2 Sch. & Lef., 690 [1807]. See Far- 
riwiharson v. Stion, 6 Russ., 45 [1828]. 

« Tb., 719. 

♦ Ih., 718. 

• 3 Haro, 827 [1843]. 

* 76., 638; Jessel, SI. R., in Ktvan t. 
Crawford, L. R., 6 Ch. D., 29 [1877] says : 
** What right has a Court of Justice to in* 


vostigato a claim by title paramoun 
one co-defendant against another I 
not aware of any. The answer is 7^ 
wish to assort these claims you must awerc 

them in a proper action.Whore a 

tiff obtains relief against one or more ® 
fendants, and there ore subordinate 0®^ 
tions either necessary to be gone 
work out that relief completely for ® 
benefit of the plaintiff, or necessaiy 
adjust the rights of the defendants cone® 
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The rule in Cottingham v. Earl of Shreivshurg^ is a^ted in Rnio stated 
another form by West, J., in Ramchandra Karagan v, 

Mahadev ; “ There must be a conflict of interests amongst the 

defendants and a judgment defining the real rights and obligations 
of the defendants inter se. Without necessity the judgment will 
not be res judicata amongst the defendants, nor will it be res judi¬ 
cata amongst them by mere inference from the fiict that they have 
■ collectively been defeated in resisting a claim to a share made 
against them as a group.”^ It is apprehended that the rule which 
is to be applied in this country is here correctly stated. 

The cases in which a decree has been held to be res judicata in 
this country among co-defendants require to be noticed. 

In Sheikh Khoorshed Hoosein v. Nuhhee Fatima, * it was held Applications 
that a decree for partition is in the nature of a joint declaration of 
the rights of all the persons interested in the property, and is 
therefore binding upon co-defendants. 

In Shadal Khan v. Aminullah Khan^ a question of legitimacy 
had been decided in a former suit in which the parties were co¬ 
defendants. On that occasion the present plaintiff had supported 
the cause of the then plaintiff as against the present defendant. 

It was held that, although the parties had in the former suit stood 
together in the same array, they had been in fact opposed to one 

another, and the question of legitimacy had been finally decided 
between them. 

A similar case is Bissorup Gossamg v, Goraehand GossamyJ^ 

The plaintiff had as defendant in a former suit supported the then 
plaintiff, his lessee, against the present defendant. It was held 
that the title to the mouzah was res judicata between the parties, 
upon the authority of Govind Chnnder Koondoo v. Taruck Chunder 
BoseJ To the same effect is the case of Venkagya v. Karasamma,^ 
the principle of decision being that where a matter in dispute in a 
suit has been the subject of active controversy between the parties 


quont on tho relief so obtained by the 
plaintiff, the Court may by inquiries in 
chambers work out the oquities between 
the co-defendants. But there is no case 
produced in which any such enquiries 
were directed where the plaintiff’s case 
wholly failed.” 

* 3 Hare, 627, 


» I. L. R., 11 Bom., 210 [1886], 

■ Ib., 220 . 

♦ I. L. R., 3 Calc., 551 [1877]. 

• I. L. R., 4 All., 92 [1881]. 

® I. L. R., 9 Calc., 120 [1882]. 

’ I. L. R„ 3 Calc., 146 [1877]. 

® I. It, R,, 11 Mad., 204 [1887]. See 
dhavi 7, Kdu, I. L. R., 15 Mad., 264 [1892]. 
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as co-clefendants in a previous suit, they are precluded from re¬ 
agitating the same matter. 

The rule is, however, different where the decision in the pre¬ 
vious suit has been between the plaintiff and the defendants collec¬ 
tively, and the relief given to the plaintiff has not involved the 
decision oi‘ any question between the defendants irdev se. In such 
a case there can be no res judicata by inference between the 
defendants. 

In Jumna Singh v. Kamar-uii'-nissa^ a Full Bench of the Alla¬ 
habad Court held that the Bnding, in a previous suit to enforce a 
right of pre-emption against the vendor and the purchaser as de¬ 
fendants, was between the plaintiff and the defendants collectively 
and did not preclude the purchaser from suing the vendor to 
establish the sale. The same Court held, in Bhagwant Singhy^ Tej 
Kuar^ that the finding in a previous suit, in which the parties or 
those under whom they claimed were defendants, to the effect that 
a certain family was joint, was not a determination of the matter 
among the defendants inter se^ and could only be res judicata as 
against the former plaintiff and those claiming under him. 

The case of a pro forma defendant, and that of a defendant who 
does not appear, was considered by two Full Benches of the 
Calcutta High Court. In Brojo Behan Milter v. Kedar Nath 
Alozumdar^ one Uma Churn brought a suit against the defendant 
to recover a tank claiming as tenant of one Brojo Behari, who was 
made a pro forma defendant, and who supported the plaintiff’s 
case. The suit was dismissed. Brojo Behari then sued the defend¬ 
ant for the same matter. The Court held that the suit was not 
barred, observing : “ No doubt in the former suit the matter now 

in issue was also in issue and was formally determined, but that 
suit was not ‘ between the same parties ’ as this suit ‘ or between 
parties under whom the parties in this suit claim.’ The plaintiff 
is the landlord of the plaintiff in the former suit, and cannot be 
barred by the decision of that suit, which was between his tenant, 
a third party, because he was joined as defendant with that party. 

It is sufficient to point out that the conduct of the suit was not in 



* I. L. B., 3 Ail., 152 [1830]. B., 4 All., 92. 

• I. L. B., 8 AU., 91 [1885], distinguishing • 1. L. R., 12 Calc., 680 [1886]. 
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his hands.” This decision has been dissented iVoin in IMadras, 
impliedly in Chandu v. Kunhamed,^ and expressly in Madhavi v. 

Kelu,'^ In Latchanna v. Samvayya^^ it was recently held, follow- 
ing Chandu v. Kunhamed^ that the defendants must be taken as 
claiming under the plaintiflp in a previous suit. 

In Surender ^^ath Pal Chowdhry v. Brojo 2{ath Pal Chow- Effect of non 
dhy,^^ the parties were co-defendants in a previous suit brought 
by another co-sharer to recover rent from the present defendants. 

The present plaintiffs did not appear, and it was held that rent 
was payable as claimed. The plaintiffs then sued to recover their 
share of the rent. The Court held that the decree in the previous 
suit did not operate as res judicata, and was not admissible as 
evidence. Upon the first ground the Court observed : “ We think 
it clear that no question of res judicata can possibly arise. The 
test 13 mutuality. If the former suit had been dismissed could it 
have been said that the now plaintiffs were barred. Apart from 
res judicata, the question whether the decree referred to was ad¬ 
missible in evidence is, we think, concluded by the two Full Bench 

cases.— Lai v. Fatteh Lal,^ and Bvojo Behari Mitter v. Ke- 
dar Nath MozumdarP^ 

The Fall Bench cases do not expressly recognise the distinction 

drawn in Ramchandra Narayan v. Narayan Mahadev.i It may 

be doubted whether their efiFect is not to weaken the rule of res 

judicata as between co-defendants, and the earlier cases in Calcutta 
are to the same effect.® 


The rule that a judgment obtained against one or more of seve- Res judicAtoin 
ral joint contractors or joint wrong-doers operates as a bar to a jotot“:„traob. 
second suit against any of the others has been applied in this coun- wron'*“lir8'‘ 
try. This rule was laid down in King v. Roared by Baron Parke 
the Court of Exchequer and was f ollowed in Brinsmead v. 


in 


» I. L. R., 14 Mad., 325 [1891]. 

• I. L. R., 16 Mad., 264 [1892J. 

• I. L. R., 18 Mad., 164 [1894]. 

♦ I. L. R., 13 Calc., 352 [1886]. 

» I. L. R., 6 Calc., 171 [1880]. 

« I. L. R., 12 Calc., 680 [1886]. 

* I. L. R., 11 Bom., 216 [1886J. 

® BQoMudhaMoketDabetv, GungaGovind 
Mundle, W. R., 1864, 299; Ravi Chand 
Somardar y. Kala Chand Chucka-hutty, 1 
W. R,, 287 [1864]; Madhoo Perthad v. Ztall- 


Shakoo, 9 W. R., 557 [1868] ; KaUelCin- 
lev V. Kritto Mungul, 11 W. R., 462 [1869] • 
Ohhoy Churn Nundee v. Bhoohun Mohun 
Mqjoomdar, 12 W. R., 624 [1870]; Kht. 
lut Ckunder Ghost v. Ktshen Qovind Deb, 16 
W. R., 128 [1871] ; Nohin Chundtr Doss v, 
Nim Chand Dass, 17 W. R., 191 [1872]; 
Ramestur Ofwtt v. Atetm Joardar, 17 
R., Ain Altiv, Juggui Chun- 

dtr Roy Ckovdhry, 25 W. R., 416 [18761 
® 13 M, & W., 494 [1844]. 
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llan'ison^ in the Exchequer Chamber, and by the House of Lords 
in Kendall v. Hamilton,^ and rests upon the principle that where 
there is one cause of action, whether against one person or many, 
that cause of action is changed into matter of record by the judg¬ 
ment of a Court of record by the operation of merger.® 

The rule is first recognised in Nuthoo Lull Chowdhry v. Shou- 
kee Lally^ where the plaintiffs, after electing to treat a bond as mort¬ 
gaging the shares of two of the members of a family, and executing a 
decree against those shares, sued tlie other members of the family 
on the allegation that the loan was taken on their behalf. Couch, 
C. J., observed: “ If there is a joint contract, not a joint 

and several but a joint contract, and that is all this can be, and 
a party sues upon it and gets judgment, he cannot bring a fresh 
suit against the persons who were jointly liable but were not 
included in the former suit.”® 

In a subse(juent Calcutta case, Ilemendro Coomar Midlick v. 
Kajendro Lall Moonshee^^ the rule was stated to be one of principle 
and not merely of procedure, and section 43 of the Contract Act 
was held not to create a joint and a several liability in each case, 
but merely to allow the promisee to sue one or more of the pro¬ 
misors in one suit, thereby preventing the defendant from object¬ 
ing that his co-contractors ought to have been sued with him. 
“There is,” said Garth, C. J., “but one cause of action for the in¬ 
jured party in the case of either a joint contract or a joint tort ; 
and that cause of action is exhausted and satisfied by a judgment 
being obtained by the plaintiff against all or any of the joint con¬ 
tractors or joint wrong-doers whom he chooses to sue. 

It is pointed out in the case last cited, that the rule may operate 
to bar a creditor from pursuing his remedy against a debtor who 
is out of the jurisdiction.’ 

1 L. R., 7 C. P., 547 [1872]. er, L. R., ‘95, 1 Q. B., 108, affirmin-j U R-, 

* L. R., 4 Ap. Ca., 505 [1879]. See the ’94,2Q. B., 101. Thoco-contractort ougnc 

recent case of Hammond v. Schofield, L.R., all to bo joined as defendants, see 
1 QoB., 91 (453)> tho consent of the t* L, R., ’94, 2 Q* B., 6S5, an cas 

dofoudant (one of two joint contractors) to there cited. ^ 

the setting aside tho judgment, was held ♦ 10 B. L. R.. 200 [1872], 
not to enable the plaintiff to sue tho other Ramnath Roy Chaicdhry y. Chnnact^ 
joint contractor. See L.Q. R., 1891, p. 205. Mohapatler, 4'W. R., 60 [1865]. 

• Where a cheque is given as a collateral • 10 B. L. R., 204. 

aocurity a judgment upon it does not oxtin- • I. L. R., 3 Calc., 35.3 [1878]. 

guish tho oriijinal debt. See BVyy v. T’jxws* ’ 19 & 20 Viet., c. 97, s. H. 
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The above cases were distinguished in Dkunpat Singh v. Sham Ruio otherwise 
Soonder^ Milter,^ where the plaintiflf, after suing some of his co- andToJerai 
sharers in a putni for arrears of rent, discovered that they had sold 
their shares to the defendant. He applied unsuccessfully to have 
the defendant made a party to that suit, and subsequently sued 
him to recover arrears in proportion to his purchase, the former 
decree remaining unsatisfied meanwhile. The Court held that the 
relation between the defendant and his vendors gave rise to a 
separate liability, and that a decree against one of several joint 
and several promisors without satisj'action would not bar a second 
suit. In Lawless v. Calcutta Landing and Shipping Co.^ a deci¬ 
sion in a suit against a banian was held not res judicata in a suit 
for the same money against a manager, the liability not being joint 
but being based on distinct contracts. 

The doctrine has been applied and distinguished in Madras. In Madras. 
Gurusami Chetti v. Samurta Chinna Mannar Chettif the plaintiffs 
obtained a decree for a money debt against one Virargava, who 
with his infant sons constituted a joint trading family. Execution 
having issued against a certain property, the mother of the sons 
intervened and the attachment was raised. In a suit against the 
sons to obtain a declaration that the house was liable to attachment, 
it was held that the scope of the decree could not be extended so 
as to make the other coparceners liable, the cause of action being 
one and indivisible, and the plaintiffs having exhausted their re¬ 
medy. In Chockalinga Mudali v. Suhbaraya Mudali^ a creditor 
obtained a decree against a member of an undivided family in re¬ 
spect of certain property hypothecated by him, and attached the 
property, but on the other coparceners intervening their shares 
were released. The creditor then sued to have it declared that the 
shares released were liable to attachment, and proved that the debt 
had been incurred for purposes binding on the family. It was 
held that the coparceners not being parties to the former suit their 
shares could not be affected by the decree. 

And in Bombay the rule has also been recognised. In Lukmi^ Bombay. 
das Khimji v. Purshotam Haridas^ a decision upon section 43 of 


» I. L. R., 6 Calc., 291 [1879]. * I. L. R., 5 Mad., 133 [1882]. 

• I. L. R., 7 Calc., 627[188lj. » I. L. R., 6 Bora,, 700 [1882]. 

• I. L. R.. 5 Mad., 37 [1881]. 

C, B 
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Wlicro pliiin- 
tiff lias failed 
iiiasuit at'aihst 
one of several 
joint debtors. 


Private rights 
claimed in 
common. 


Kalishunkor 
Doss j'. Goj»al 
(’hunder Dutt 

(18S0]. 


tlie Contract Act, it was held that a plaintiff suing a firm may 
proceed against some of the partners, allowing his remedy against 
the others to be barred. 

Conversely, a judgment recovered by one of several joint debtors 
cannot be pleaded as a defence to a subsequent action against the 
other joint debtors in respect of the same cause, unless the plea 
shews that the judgment was recovered on a ground which operat¬ 
ed as a discharge of all.^ 

Explanation V to section 13 provides that where persons litigate 
bona fidc\ in respect of a private right claimed in common for 
themselves and others, all persons interested in such right shall, 
for the purposes of the section, be deemed to claim under the 
persons so litigating. 

It has been held in Calcutta that the explanation applies only 
to cases where several different persons claim an easement or 
other right by one common title, as for instance, where the inhabi¬ 
tants of a village claim by custom a right of pasturage over the same 
tract of laud or to take water from the same spring or well* In 
the case now cited Gopal Chunder sued Koylas Chunder to establish 
his right to build a wall across a drain, and, the latter having set 
up his prescriptive right to use the drain, it was held that no such 
prescriptive right existed. One Kalishunker then sued Gopal Chun 
der claiming to use the same easement, and the latter pleaded that 
the previous judgment operated as res judicata and that Kalishun 
ker was claiming under Koylas Chunder within the meaning of 
the explanation, and the lower Courts so held upon the ground 
that the right claimed by Koylas in the former suit was a pxivate 
right which he claimed in common for himself and others. Garth, 
C.J., and Mitter, J., however, held that the claim of each 
owner was essentially a separate claim in respect of his own 
premises. 

1 Bom. H. C.. 141 [1864] (right to fees for 
heroditory services). In Kalitanta Surma 
V. Oouri Prosad Bui'ma, I. L. 

Calc., 906 [1890] (a stiifc to estabJisli 
a right to the regular offerings ni^o 
in a temple), it was held that all 
parties interested should be before » 
Coxirt. 


' Phillips V. Ward, 2 H. & C., 717 [1863]. 

• Kidliskunlo'Dossy.Oopul Chunder Datt 
J. L. R., 6 Calc., 49 [1880], citing Arlett v. 
Ellis, 7 B. & C., [1827] ; BUwaty. Trtgon- 
viing, 3 A. & E„ 654 [1835]. It is doubtful 
if the explanation applies to coses like 
Archalam v, Vdayagiry, 4 Mad. H. C., 349 
[1869] (right to receive honours as priest of 
a tomplo); KHshnamhhat v. Lakskumanlhat, 
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In Hazir Gazi v, Sonamonee Bassee} it was said that the expla- Scope and 
nation would not have the effect of making a judgment, obtained 
against one co-sharer in certain property, conclusive against an¬ 
other co-sharer where the suit did not purport to have been litigat¬ 
ed bond fide in respect of a right claimed in common by both. 

And in Vasitdeva v. ]!^ara t/ana^ the opinion was expressed that the 
explanation does not refer to the ease of a defendant at all, but 

only to the case of a plaintiff.^ But the explanation is framed in 
Uie widest possible terms. 


It seems also to have been assumed in some of the Madras cases Madras, 
that the explanation applies to suits for land.* In Madhavan v. 
Keshavanf a decree, in a suit brought by one of five trustees of a 
certain devasam to recover trust property, was held to be a bar to 
a second suit brought for the same purpose by another trustee who 
was not a party to the first suit on the ground that he must be 
deemed to claim under the plaintiff in the first suit. It was, how¬ 
ever, pointed out in Varanakot Narayanan v. Varanakot Narayan- 
an,® that whereas section 30 of the Code may embrace claims of a 
public nature, Explanation 5 is confined to private rights, but in 
that case (a suit for land) it was held that the members of a Mala¬ 
bar tarwad claim under a karnavan, suing as such, within the 
meaning of the explanation.^ 

In Ram Narainv. BiMur Prasad > a decree obtained against Allahabad 
two members of a joint Hindu family for trespass to a wall, the 
plaintiff’s right thereto being declared, was held not to bind a third 
member since the defendants did not claim any right in common 
for themselves and others, within the meaning of the explanation. 

«I think,” said Edge, C. J., « that we should be careful in applying 


> I. L. R., 6 Calc., 31 [1880]. 

• I. L. R., 6 Mad., 121 (126) [1882]. 

* Explanation 6 of section 13 of the 
Civil Proceeduro Code has been sometimes 
regarded os authorising a departure from 
the usual procedviro, and as making a decree 
binding on a person not a party, whero the 
person who was actually the party defend* 
ant was jointly interested with him in the 
subject-matter of the suit and dtftndtd the 
suit 'hoiid. fidt; but liaZKV Qazet v. Sona- 
moiut D(U»te b an authority the other way, 
and the explanation does not scorn to mo to 


refer to bond JUU defences but bond fido 
claims,” Jnnes, J,, at pp. 126, 127. 

•See Latckanna v. Samvagna, I. L R 
18 Mad.. 164 [1894]. ’’ 


• I. L. R., 11 Mod,, 191 [1887]; Vasudova 
V, Narayana, I. L. R., 6 Mad., 121 [1882]. 

• I. L. R., 2 Mad., 328 [1880], 

’ It is now settled that every member of 
a tarwad is entitled to bo made a party or 
to have notice in suits by or against the 
karnavan,—/Wuw/KtH v, Velappan, I. L. R 
8 Mad., 484 [1885], see tupra, p. 311 , *’ 

» I, L. R., 10 All., 411 [1888). 
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Explanation 5 of section 13 of the Code of Civil Procedure 
and that the explanation should not he applied to any case which 
does not come within the very wording of that explanation.” 
rhe'rcad Operation of the explanation be restricted to rights of 

■ hshery, pasturage and the like, as held in Calcutta, the rule that 
all persons materially interested in the subject-matter of the suit 
are to be made parties would seem to have been dispensed with,^ 
and the explanation stands clear of the provision in section 30 of 
the Code which re(|uires the permission of the Court to be obtained 
when one or more persons, out of a numerous class who are in the 
same interest, seek to sue or defend on behalf of all the persons 
interested. Upon this construction it is obvious that it would he 
impracticable or at least very inconvenient, to give notice to all the 

persons interested in such a private right. 

In Thanakoti v. Muniappa? it is broadly stated that the explana¬ 
tion is to be read with the provisions of section 30, and the 
principles to be found in that section. Five raiyats sued to obtain 
a declaration that they were entitled to the exclusive use of the 
water in a certain channel by day. One of the plaintiffs, A, had 
unsuccessfully sued two of the defendants and others for damages 
for the loss of his crops consequent upon the diversion ot the same 
channel, alleging that he and other raiyats of his village were 
entitled to the water in the day, the defendants being entitled to the 
user at night. The Court held that, if section 30 had been followed, 
the defence of res judicata might have succeeded against the plaintiffs 
as well as against A. There is, however, authority in Madras to 
the effect that explanation 5 is not limited to the case of a suit in 

which the provisions of section 30 were complied with.^ 

If the provisions of section 30 are to be read as incorporated 
with section 13, so as to make the leave of the Court necessaiy in 
the case now under consideration, it is difficult to see why the 
explanation should have been enacted. 

» See Cockbiirn v. Thompson, 16 Ves., Canal Co., 2 Cr., M. & R., 133 [1835]. 

321 [1809]* ® Varanakot X'arayanany* Varanaiol 

• I. L. R., 8 Mad., 496 [1885]. See M«n- A^arai/anan, I. L. R., 2 Mad., 328 

nwhitii Singh V, Amt'itnathChoicdreey'W. R., Sri Devi v. Kela £tvdi,l, h, R., ^ ** ' 

1864,167 ; BUiiemorev. The GUmorganshxre 79 (82) [1886]. 
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Estoppel by Judgment results from a matter haviiifr been r. 

. , ... ® Decree how to 

directly and substantially m issue in a former suit, and having 
been therein heard and finally decided.^ The question has not 
always been free from doubt as to what may be looked to, in order 
to see what has been in issue in a previous suit, and what has been 
actually decided. 


In Hunter v. Steioart^ Lord ■\Vestbnry, L. C., refers to the rule 
that one of the criteria of the indentity of two suits, in considerino 
a plea, of res judicata, is to enquire whether the same evidence 
would support them both, and appears to consider that the question, 
whether a former decree operates as res judicata in a subsequent 
suit, depends upon a comparison of the two records. In Robinson 
V. Duleep Singh,^ tho Court of Appeal held that Lord Justice Fry 


En^'lish 

authorities. 


* Kali Krishna Tagore v. Secretary of * L. R., 11 Ch. D., 788 [1878J. In In. re 

Stale for India, I. L. R., 16 Calc., 1/3 ; L. May., L. R., 25 Ch. D., 236, Pearson, J. 
R,, 15 I. A., 186 [1888], referring to this cose, said : “ I find that 

* 4 Do O, F. and J. 169 [1861]. that case simply decided, what really 
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liad construed the issues in a former suit too rigidly, and that the 
decree and the pleading must be taken into consideration. Lord 
Justice James observed : “ The issues are only a proceeding in a 
cause for the purpose of ascertaining a fact for the guidance of the 
Court in dealing with the right ; and what determines the right is 
the decree, and in order to determine what the decree really decides 
it is essential to see what were the rights which were in dispute 
between the parties and which were alleged between them. Because, 
if the Court had gone beyond the rights which were properly in 
issue between the parties, the decree of the Court would be absolutely 
null and void.”^ And in Ilcnision v. Marquis of Sligo^ the pleadings 
and the judgment in the Irish action were looked to to ascertain 
whether the controversy was the same in both suits. 

Rule in India. Thc rule in this country appears to be that, although the decree 
and tie^Scord ^ former suit operates as res judicata, the decree is to he con- 
ti'^andins^me strucd with reference to the pleadings and the record in order to 
cases the con- >vhat Avas in issuc.® Even the acts of the parties immediately 

duct in the ^ r • 4 fi 

after the decree are very important to fix the meaning ot mdennite 
terms in the decree.* 

In Kali Krishna Tagore v. Secretary of State for India^ a suit to 
recover certain lands as being a re-formation on the original site 
of the plaintiffs zemindari, and to have it declared that certain 
revenue-proceedings by which the land had been settled w'ith the 
defendant should be set aside, the Calcutta High Court held that 


parties after 
thc decree. 


Privy Council 
decisions. 


needed no decisrion at all, that, if a decree 
of that Court is capable of more than ono 
construction, yon must, in order to ascer¬ 
tain what is the proper construction, look 
at the pleadings in the action to dwcover 
what was the iseuo which the Court intend¬ 
ed to decide.” 

> L. R., 11 Ch. n. 813. 

* L. R., 29 Ch. D., 448 (455) [18851 ptr 
Pearson, J. “It is clear, I apprehend,” 
said Sir G. Mellish, L. J., in In re Bank of 
ZTiWue/an, China, and Japan [L. R., 9 Ch. 
Ap., p. 25 (1873)1 “that the judgment of 
the Courts of Common Law is not only 
conclusive with reference to the actual 
matter decided, but that it is also con¬ 
clusive with reference to the grounds of the 
decision, pwvxdtd that from iht judgment 
itsflf the aclval grounds of th< decision can 5e 


cUarIg digemered." And in Edun v. Bee^ 
[8 W. R., 176] Phear, J., observed ; “ 
matter conclusively adjudicated upon m » 
suit inter partes is penorally to be sought 
only by a comparison of the plaint with the 

judgment.” , 

• “ The object of any system of plead- 

ing is that each side may be made fully 
aware of the questions that are about to 
be argued in order that he may^ bring 
forward evidence appropriate to the issues. 
Sayad Muhammatl v. Fatith Muhammad. 
I. L. R., 22 Calc., 324 a8941 

• See Sea'ttary of State for India in 

eil V. Durjihhoy Singh, L. R., 19 I. A., 69 

(74) [18921 . 

• I. L. R., 16 Calc., 173; L. B., 15 I- Ao 

186 [18881 
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a decree of the Subordinate Judge in a previous suit operated as 
an estoppel. But on referring to the judgment it appeared that 
the Subordinate Judge gave as his reason for dismissing that por¬ 
tion of the claim that, so long as a certain order of the Superin¬ 
tendent of Diara Surveys remained in force, the plaintiflfs right to 
those excess lands must be considered as either extinguished or in 
abeyance, and he was not therefore then entitled to recover them. 

The High Court observed : “ The decree as it stands constitutes 
the record of the rights of the parties, and it is the source that 
defines the limits of the estoppel arising from the proceedings. 

We cannot look to the judgment as we were asked to do in order 
to qualify the effect of the decree.” 

But the Judicial Committee said : “ The High Court have given Kali Krisima 
to the decree an effect directly opposed to what was intended by 
the Subordinate Judge, it being clear that ho only intended to 
decide that the plaintiff was not then entitled to possession. The 
law as to estoppel by a judgment is stated in section 6 of Act XII 
of 1879, and section 13 of Act XIV of 1882. It is that the 
matter must have been directly and substantially in issue in the 
former suit, and have been heard and finally decided. In order 
to see what was in issue in a suit, or what has been heard and 
decided, the judgment must be looked at. The decree, according 
to the Code of Procedure, is only to state the relief granted, or 
other determination of the suit. The determination may be on 
various grounds, but the decree does not shew on what ground, 
and does not afford any information as to the matters which were 
in issue or have been decided.”^ 

In Secretary of State for India in Council v. Durjihhoy Singh^’TXxo Secretary 
the Judicial Committee construed a decree by reference to the acts Du^^hhoy 
of the parties immediately after the decree. In that case the 
decree-holders in 1865 had obtained against the Government a 
decree for possession of the lands in suit, but neither in the plaint 

* I. L. R., 16Calc., 192,193. Soo Ja^atjU boon held at Allahabad that if a decree ia 
Singh V, Sarabjit Singh, I, L. R., 19 Calc., specific, and is at variance with the jud"- 
169 (172); L. R., 18 I, A., 165 (170) [1891]. ment, the statement in the decree is to 
“ When a decree simply dismisses a suit, it prevail. IndarjU Prosody. Rich/ia Pai 
is necessary to look at the pleadings and I. L. R., 15 All., 3 [1892]. * 

judgment to seo what were tho points ac- • L. R., 19 I. A., 69 [1892]. 
pially hoard and decided.” It has recently 
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nor in the execution-proceedings were the lands in suit described 
with sufficient certainty, and the lands were therefore demarcated 
and possession taken in a manner subsequently approved by the 
revenue authorities. In 1883 the Government sued to eject the 
decree-holders, alleging that they had obtained possession impro¬ 
perly. The Judicial Committee were of opinion that the lands so 
demarcated must be accepted as covered by the decree, there 
being very strong reason to infer that possession was rightfully 
taken in execution of the decree, and that the matter was therefore 
ref! judicata between the parties. 

The Privy Council appear to overrule as to this point certain 
decisions in this country in which it has been held that it is in¬ 
cumbent on the parties to see that all the material findings in each 
case are embodied in the decree so that the decree may be in con¬ 
formity with the judgment; and if this is not done the decree will 
be taken as conclusive evidence of wffiat is res judicata} The 
subject is further considered at the close of the present chapter. 

In Lachman Singh v. Mohan} Stuart, C.J., appears to have 
enunciated the correct rule. “ It appears to me . . that we may 
took not only into the judgment but into the pleadings to see what 
the decree really means. . , As to the decree itself I hold the opin¬ 
ion very strongly that, where it is ambiguous or imperfect as to 
any essential particular, it may be read with the judgment and the 
record. Nor is this view of the legal quality of a decree incon¬ 
sistent with the definition of a decree given in section 2 of the Code, 
where it is defined to mean ‘the formal order of the Court m 
which the result of the decision of the suit or other judicial pro¬ 
ceeding is embodied.’ This definition in no way prevents us from 
looking into the judgment and record, in order to a correct 
understanding of the true meaning and intended application of the 
decree as formally drawn up.®” 

* See Niamut Khan v. Phadii Bnhlia, Rkhka Rai, I. L. R., 15 All., 3 [1892]. See 
I. L. R., 6 Calc,, 319 [1880]; Devaralonda pp. 342-345, infra. 

Narasamma v, Dtvarakonda Kanaya^ I. L. * I. L. R., 2 All., 497 [1879]. ^ ^ 

R., 4 Mad., 134 [1881]; Amuuyahai v. • lb., 498, 9. See con/ra the distinction 
Sakharam Panditrang, I. L. R., 7 Bom., between ‘jndgroent’ and ‘decree’ dra^ 
464 [1883]; Avalay. Kuppn, 1. L. R., 8 by Straight, J., at pp. 509, 610, adoptoJ 7 
Mad., 77 [1884]; Jamailunnitta v. LtUfuii: the Full Bench in JamiUunnu$a v, LiUp* 
nista, I. L. R„ 7 All., 606 [1885]. But see nista, I. L. R., 7 All., 606. 
the recent case of Indarjit Praaad t. 
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Tho question whether an issue has substantially been raised and 
decided appears to be a matter of fact to be determined upon the 
circumstances of each particular case.' It is apprehended that a 
finding which forms no part of tho decision in a case, and upon 
which the decree is no way based, can never operate as res judicata. 

The lule as laid down in Fhe T)uchess of R/uf/ston's case^ and in 
Barrs v. Jackson^ has been approved by Lord Selborne, L.C., in 
Th Queen v. Hatchings,^ and has been frequently affirmed by the 
Courts of this country in the terms of Sir William De Grey’s 
judgment in The Duchess of Kingston s casej' and in those of the 
judgment of Knight Bruce, V. C., in Barrs v. Jachson.^ The 
judgment to operate as an estoppel must have been directly upon 
the point, and no finding as to any matter incidentally cognisable, 
or to be inferred by argument from the judgment, can operate as 
such. Provided the immediate subject of the decision be not 
withdrawn from its operation so as to defeat the direct object of 
the decision, the parties may litigate matters incidentally or colla¬ 
terally in issue between them for any other purpose as to which 
they may come in question. 

In Run Bahadur Singh v. Lucho Koer^ their Lordships of tho 
Privy Council say: “Having regard, however, to the subject- 
niattei of the suit, to the form of the issue, and to some expres¬ 
sions of the learned Judge, their Lordships are further of opinion 
that the question of title was no more than incidental and subsi¬ 
diary to the main question, viz., whether any and what rent was 
due from the tenant, and that on this ground also the judgment 
was not conclusive.”* 

So also where a judgment is ambiguous.* In the case now cited 
their Lordships of the Judicial Committee say : “The plaintiff is 


Qiiostuin 
wlictlior tlio 

ibSUO WfXH 
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of fact. 


Rule iti 
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* See Qirdhar MamriLu v. Dayahliai 
Kalalhai, I. L. R., 8 Bom., 180, West, 
J. [1882], 

* 2 Sm. L. Cos., 9th od., 812, See pp. 
266-268, »npra, 

■ 1 Y & C., 585. See pp. 270-272, 

* L. R , 6 Q. B. D., 300 (.304) [1881]. 

* See Miiuamut Edun v. Mvssamut 
Bechun, 8 W. R.. 175 [1867]; Kanhya Lall 
V. Radha Churn, B. L. R., Sup. Vol., 662 
[1867]; Alahima Chandra Chuclerbufty v, 
Raj Kumar ChudtrhuUy, 1 B. L. R, 


(A. C.). 1 [1868]. 

• See Ooma Churn DuU \\ Berkirith, 5 W. 
R. (Act X Ru,), 3 [1866] ; Madhoo Ram 
Bey V. Doydonaih Boss, 9 W. R., 592 [1868]; 
Oooroo Chinm Sircar v. Bnja Xafh Bhv.r, 24 
W. R., Ill [1875], 

' I. L. R., 11 C^Ic., 301; L. R., 12 I. A., 
23 [1884]. 

“ Ib. 

* Hera l/xU v. Qaneth Pershad, L R Q 
I. A., 64 [1882]. 
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action, 


'dM> 

ricrbt in contending that this was a salt between the same parties 
in estate, relating in a great degree to the same subject-matter 
and in relying upon it as far as he can as an estoppel. It remains 
to ascertain what the real effect of the judgment in that suit was.’ 
And their Lordships held that the judgment in the former case 
was ambiguous as to the extent and duration of the liability 
assumed by the vendee, and did not decide that the contract of 
indemnity should run with the land.” 

Was tbo It is conceived that the test to be applied is whether the question 

decided in the previous suit was in substance part of the cause of 
of tho cause of whether it was only ancillary to the main cause, and 

the cases are to be considered from this point of view. 

The cause of action cannot be said to have been heard and 
determined in a former judgment unless it was put in issue and 
directly determined. “It may be,” observed Couch, C.J., m 
Slab Nath Chatterjee v. Nuho Kishen Chattevjee^ “that in that 
judgment there is a finding which may have some bearing upon 
that issue, or his judgment may contain observations applicable 
to such an issue ; but he did not directly determine it. Any 
opinion which he may have incidentally expressed cannot be 
considered a finding upon the issue so as to make his judgment 
in the former suit a determination of the cause of action in t e 

present suit.”^ , . t i 

“ Section 13 of the Code of Civil Procedure,” said their Lor - 

ships of the Privy Council in Jagaijit Singh v. Sarahjit Singh^ “does 

not enact that no property comprised in a suit which is dismisse 

shall be the subject of further litigation between the parties. 

AVhat it does enact is that no Court shall try any suit in w ic 

the matter directly and substantially in issue has been irec y 

and substantially in issue in a former suit, and has been heara 

and finally decided.” . 

Explanation I. Having regard also to the terms of Explanation I to seetio 

TuatTat^Lon 13, it is not sufficient that in order to conshtute a ° ^ 

niiojod and • an issue should have been raised and mcidentaUy 

but it must appear that the matter referred to was alleged by on 
party and either denied or admitted expressly or imphedly 


Matters 

incidental. 


domed or 
admitted. 


« 21 W. R., 189 [1874]. 
* 21 W. R., 189. 


•I. L. R., 19 Calc., 159 (172) [1891]. 
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the other.* And the issue must further have been a material 
one.* 


Explanation I is well illustrated by the case of Wilaiti Begum 
V. Nur Khan,<^ where the defendant, in a suit for the value of 
bricks taken from a kiln, claimed a moiety of the kiln as belong¬ 
ing to him. It appeared that in a previous suit, in which the 
plaintiff claimed the moiety by right of inheritance, an issue was 
raised as to the ownership of that moiety, and was decided in the 
defendant s favour. The former decision was held to work an 
estoppel, the defendant’s allegations having been expressly denied 
by the plaintiff in the former suit. 

Further, an estoppel may be binding upon the parties although ^ 
the former decision related to a subject-matter different to that Joo'dcd in a 
in suit. In Rajah of Pittapur v. Sn Rajah Roxu Buchi Sittaua Sa diff“"f 
Garuf the plaintiff claimed as the reversionary heir of one Ven- 
kata Surya, the son of one Buchi Taraayya, who, as the plaintiff 
aUeged, had been adopted by his father’s father. The defendants 
relied upon a decision in which, as they contended, it had been 
conclusively determined, as between the plaintiffs father and 
Buchi Tamayya, that Buchi Tamayya had not been adopted. The 
former decision did not relate to the same property. Their Lord- 
ships of the Privy Council distinguished the cases of Outram v. 

Morewood^ and Bam v. Jacksonf and cited the observations of 
the Judicial Committee in Krishna Behari Roy v. Brojeswari 
Chowdranee’ as to the construction of the expression “ cause of 
action,” holding that it had been determined in the previous suit 
that the plaintiffs father and Tamayya were not brothers because 
Tamayya had never been adopted. “ In fact,” said their Lord- 
ships, “ the allegation of the plaintiff is substantially this : that 
Venkata Row (the plaintiffs father) had a right to say that Buchi 
Tamayya was not adopted when the establishment of his adoption 
would have given him a right to participate in the property of 
Niladri Row to which Venkata Row in the former suit claimed 
to be solely interested; bat that the plaintiff, deriving title through 


* See Sliama Churn ChatUrju v. Pro^ 
tunno Coomar ChaUerjee SanlU-aree, 5 C. L. 
R., 261 [1879]. 

• Dahoo Afunder v. Qopee Nund Jha, 

2 W. R.,79 [1865], 


* I. L. R., 6 All., 514 [1883]. 

♦ L. R., 12 I, A., 16 [1884]. 

» 3 East., 346 [1803]. 

• 1 Y. 4 C., 585 ; 1 Ph., 582 [1842]. 
» L. R., 21. A., 283 [1876]. 
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his futluM- Vonkiitti How, has a right to say that Buchi Tamayya 
was adopted when the tact of his adoption would entitle the 
plaintiff to inherit property as the reversionary heir of Tamayya s 
son. If ever there was a case in which the law of estoppel 
ought to apply, it appears to their Lordships that this is such 


a case. ^ 

Where therefore an issue has been tried and determined as to 
the validitv of an adoption, the same issue cannot be again raised 
between the parties in a subsequent liation. In Krishna Be^ 
hari Hoy v. Brojesicari Ghowdhranee^ the plaintiff suing to set 
aside an adoption was held barred by the decision in a previous 
suit in which he had intervened ns reversionary heir. This ruling 
was followed in Arunachala v. Panchanadam,^ where the defend¬ 
ant had in a previous suit claimed to be the adopted son of one 
Muttu Pillai whose widow denied the adoption, and the suit was 
dismissed for default. Subsequently the widow recognised the 
defendant who entered into possession. In a suit by a reversioner 
to recover the estate of Muttu Pillai it was held that the question 

of the adoption was res judicata. 

A suit substantially to restrain waste in respect of certain pio- 

perty rests upon a different cause of action to a suit for recovery 
of possession of the same property.* A suit for ejectment, w ic 
has been dismissed on the ground that the defendant has mortgag 
the land for purposes of necessity, is no bar to a suit to re ee 
the mortgage.^ But a decision as to the validity or otherwise o a 
document, where the question has been properly in issue an e er 
mined, is binding upon the parties or their representatives m su - 


sequent litigation 


» L.R., 121. A., 20 [1881]. 

* L. R., 2 I. A., 283 ; I. L. R., 1 Calc., 

144 [1875]. 

» 1. L. R., 8 Mad., 348 [1885). 

* Zemindar of PUiapurnm v. Proprielors 

of Kolanl-a, I. U. K., 2 Mad., 23 ; L. R., 5 
I. A., 200 ; 3 C. L. R., 265 [1878]. 

» Valluhh Bhula v. Rama, 9 Bom. H. C., 
65 [1872). 

* Rajah Mooitoo Vijaxja v. Kata- 
nia Nachiyar, 11 M. I. A., 60 ; 10 W. R., 
(P. C.), 1 [1866] ; Mulraj Lachmia v. 
Chalehany 2 M. I. A., 54 [1838], as to 


a will; DaHyani v. 

Cho,rdh,-y. I. L. R., 21 Calc., 430 [1893] 
Soo,-jo«<on« Day« v. S,,d,hn^nd Moha 

tZ-,12B.L.K., 304 ;20W.R.,377;^ 

R., 1. A., Sup. Vol.. 213 [1872] I 
Rnm S.MooU«<l y. Cwr«. 25 • 

R., 366 [1876], as to a Aohala; K If 
Period Sein v. Mohesh Chnnder, 1 Haj^^ 
430 [1862], as between co-defendante , 
Fnrzund Ali v. Mtu*>amul Jofree,b N. W^» 

118 [1873], as to a deed of gift; 

Ram Lai, 7 N. W.. 149 [1875], as to a deed 

of sale. 
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In Ram Chunder Sin^h v. Sadho Kumavi^^ a decree awarding Question of 
to one of the parties to a suit money deposited in a Treasury by Aclpiisition * 
a third party as the compensation for land taken by the hitter 
for railway purposes, was based upon the right to the land, and 
the question of title was directly and substantially in issue in the 
suit. It was held that the contest of title was conclusive between 
them. In the case now cited, the tenure of a gltatwal had been 
held to be permanent in proceedings between the ghaiwal and 
ceitain under-tenure-holders in which the right to receive the 
compensation money had been determined in favour of the ghatwal 
on the ground that the tenure-holders held upon sutFerance. Tiio 
decision was held binding in a suit by the ghatwal to resume an 
under-tenure as being determinable at will. 

A suit for malikana was held to substantially raise between Maiikana. 
the parties the question of the proprietary right to the land in 
respect of which malikana was claimed.* 

In a suit for dissolution of marriage the fact of cruelty was Matrimonial, 
held to be sufficiently established by the production of a previous 
decree for judicial separation on account of cruelty.® 

Where the plaintiff elected to sue the defendants as principals Principal and 
on a contract, the decision was held to bar another suit on the 
same contract in which the plaintiff sought to charge them as Contract, 
agents under a trade usage, since the essential facts would have 
to bo established by the same evidence in both suits.* 

In Gobind Mohun Chuckerhuttg v. SJieriff^^ it was held that, in Accounts, 
the Mofussil, a suit by a principal against his agent praying for 
an account, does not preclude the plaintiff from afterwards suing 
to recover the money so found due on the accounts being investi¬ 
gated. It is there pointed out that in practice two suits are 
generally allowed as there is no officer of the Court to whom the 
accounts are referred. 


» I. h. R., 12 Calc., 484 ; L. R., 12 I. A., 
188 [1885]. 

• Oopi Nath Chohty v. Rhugvat Per- 
$had, I. L. R„ 10 Calc., 697 [1884]. 

• Ledlie v. LtiUie, I. L. R., 22 Calc., 544 
[1895]. 

^ Pet'rav Krishna v. Ualamhhax, 1. L. R., 
1 Bom., 87 [1876], See the observations 


of West, J., in this case at p. 90. 

• I. L. R., 7 Calc., 169 [1881]. See, how. 
over, Dtgamher Mtizumdwv. Kallynath Roy, 
I. L. R., 7Calc., 654 [1881]; Annoda Persad 
Roy V. Pxcarlanath, I. L. R., 6 Calc., 754 
[1881]; Ilurrhuifh Rai v, Krishna Kumar, 
I. L. R., 14 Calc., 147 [1886]. 
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Interest. In Puhlican Singh V. Risol S'lngh^ a decision in a previous 

suit as to the date from which interest was payable in respect of 
a certain bond was held conclusive in a suit for subsequent in- 

8atisf.ction of Xu Sheoraj liai v. Kashi Nath,^ the plaintiff claimed 

to have four bonds cancelled on the ground that they were satis¬ 
fied. In a previous suit upon two of these bonds the plaintiff, as 
defendant, had alleged that all the bonds had been satisfied, and an 
issue raised upon this point was decided against him. The Full 
Bench held that the previous decision was conclusive only as to the 
two bonds which were adjudicated upon in the first suit. 

issueas to area Where the plaintiff had sued the defendant to obtain a kabuliyat 

of land, ^ . j 

in respect of 8 bighas 17 cottahs of land, and it was determined 
that the defendant held 7 bighas only, the plaintiff was held to be 
precluded from afterwards suing to eject the defendant from the 
remaining 1 bigha 17 cottahs.® So where the defendant in a rent- 
suit admitted the sum claimed, but contended that he held a larger 
area of land than that specified in the plaint, an issue was raised on 
this point and decided against him. A suit brought by him to 
have it declared that the sum which he admitted comprised the 
rent for all the land held by him under the landlord was held to be 
barred.* But where the area of land though in issue between the 
parties has not been conclusively determined, the matter will not 
be res judicata. In Roghoonath Mundul v. Juggut Bundhoo Bose^ 
the Court held in a previous suit for rent that the raiyats were 
bound by a jamabandi signed by them, and did not decide whether 
the zemindar had overstated the area of the land. This decision 
was held to be no bar to a suit by the raiyats praying for measure¬ 


ment of the land. 

The decision in a suit for rent, in which a measurement was 
made at the instance of the defendant with a view to ascertain 
whether the rent should not be reduced in accordance with t e 
terms of the lease, was held not to bar the defendant in a subse¬ 
quent suit for enhancement from questioning the measurement, 
since the previous decision was only conclusive between the parties 


« I. L. R., 4A11., 55 [1881]. 

* I. L. R., 7 All., 247 [1884]. 

• Oofxtl Chandra Roy v. Xabin Chatidra 
Bhandari, 3 B. L. R. (Ap.), 35 [1869]. 


4 Bvstun Lai Shootul v. Ckundee 
I. L. R., 4 Calc., 686 [1879]. 

• I. L. R., 7 Cnic.. 214 [1881]. 
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upon the question whether the land demised was or was not less 
than, or equal to, the estimated quantity. Whether it was more 

than the estimated quantity was a question immaterial to the first 
suit.^ 

A decision in a suit for rent, in which the defendant’s contention Rent-suits, 
that he had held the land for more than twenty years at an uni¬ 
form rent was supported by the Court, was held no bar to a suit 
for rent at an enhanced rate, since there was no decision as to 
whether the presumption to be drawn from such uniform payment 
had been rebutted by the plaintiff.^ The cases as to e.i- parte de¬ 
crees and decrees upon admissions in rent-suits are collected in a 
subsequent Chapter.® 

In Amir Zama v. I^athu Mai* A sued B to recover his wages, get-off of pro 

and B claimed as a set-off a sum due for cloth which he allef^ed claim. 

A had sold on his account on commission. In a previous suit B 
sued A to recover the price of cloth sold and delivered to A by 
him, and A pleaded that there had been no sale, but that he had 
received the cloth on commission sale. The latter question was 
not decided, and that suit had been dismissed on the ground that 
no sale by B to A had been proved. It was held that the claim 
for set-off was not barred by the previous decision. 

It is obvious, however, that a defendant cannot be allowed to 
set-off any claim in respect of which a suit has been previously 
brought by him and dismissed upon a final adjudication.® 

In Luckhinarain Mitterv. Khettro Pal Singh a decision in 
a rent-suit, in which one K intervened claiming to set-off against 
the arrears of rent a sum deposited by him as assignee of a 
durputni taluk to protect his under-tenure from sale, was held by 
the Privy Council to be no bar to his recovering the amount of his 
deposit from the putnidars and his assignor. 

In Muthumadeva Naik v. Semtta Muthumadeva Naikd the 
plaintiff sued to recover a zeminclary upon the ground that ho was 
the eldest son of his father. He had previously sued to obtain a 
declaration of his status as the son of his father’s Pattaba Stri, or 

1 Ekram Mundul v. Uolodbw Pal, I. L. * I. L. R.. 8 All., 396 [1886]. 

R., 3 Galo., 271 [1878]. * AbdooUah Khan v. Sreekunlo Penhad 

• Oopu Mohun Mozoomdar y.IJillz, I. L. 15 W. R., 262 [1871J. 

R., 3 Calc., 789 [1878], e 13 3 ^ 3 ^ I 43 ^'i 373 j^ 

■ Chapter Vf, infra. t 7 jjad. H. C., 160 [1872J. 
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royal wife, and it was held that he had failed to prove that he was 
the heir. The Court held that the matter was res judicata, no 
separate cause of action being alleged. 

A decree declaratory of title obtained by a co-sharer in a 
deshpanJe vatan operates as res judicata in regard to his title, 
except so far as circumstances subsequent to the decree may 
affect it.' 


A, the purchaser of the right, title and interest of X, a mortgagor, 
sued the mortgagee B (who was also putnidar under X) for rent 
under the putni lease. The defendant had previously attached the 
mortgaged property under a decree obtained by him upon his 
mort<m<’’e and nurchased the zemindari interest of X subject to the 
mort‘»’a<’’e. It was held that the relation of zemindar to putni- 
dar ceased upon the purchase by B, and this decision was held to 
bar a suit by A claiming to redeem the mortgage, as the rent-suit 

had involved the question of title.^ 

In Isfiri Dat v. Har ^^arain Lai? the plaintiff sued upon a 
mortgage alleging that the rights of the mortgagee had been con¬ 
veyed to him by a deed of sale, but that document being unregis¬ 
tered and inadmissible in evidence the suit was dismissed. A fresh 
deed of sale having been executed by the vendor, the plaintiff 
again sued on the mortgage-bond. It was held that the previous 
decision was not res judicata, the two suits being brought upon 
different titles. 

In Rataa Rai v. Ilanuman Das* a mortgagee sued h:s mort¬ 
gagors to recover the principal and interest due upon the mortgage. 
It appeared that in two previous suits the person who had pur 
chased the mortgaged property subsequent to the mortgage ba 
been held primarily liable on the ground that he had received the 
balance of the sale-proceeds of the property which had been so 
in execution of a decree against him. Vrevious to the present 
suit, however, he paid the sale-proceeds into Court, and the plain 
tiff drew out the money in part satisfaction of the principal an 
interest due to him. It was held that the ratio decidendi of the 


* Diilahk Vakuji v. Bansidhav I. U. 
B., 9 Bom., Ill [1884]. 

* R/tdhavuidkitb Iloldarv. Monohur Afu- 
lerji, I. L. R., 15 Calc., 757 ; L. R., 15 


I. A., 97 [1888]. 

• I. L. R.,3All., 334 [1880]. 
I. L. R., 5 All., 118 [1882]. 



CHAP. IV.] 


MATTERS IN ISSUE. 


337 


two previous suits no longer existed, and that these decisions were 
no bar to the plaintiff recovering. 

In Umvao Lai v. Bekari Singh^^ the i>roperti/ hypothecated in 
an instalment-bond was made a defendant together with the 
obligors, and the plaintiff obhiined a decree, which was in execution 
lield not to cover instalments falling due after the decree. The 
plaintiff then sued to recover such instalments by enforcement of 
his lien upon the property. It was held that the cause of action 
in the previous suit was not the same, as the plaintiff had not in 
that suit asked for a declaratory decree for instalments not then 
due, and it was doubtful whether the first Court could have grant¬ 
ed such relief. 

Where a decree, so far as it declared the value of certain move- 
able property, was modified on appeal, there being no evidence as ed on appeal, 
to the value, and a declaratory decree was made affirming the 
plaintiff’s right to a 6-anna share, the plaintiff was held not to be 
debarred from bringing a second suit for the value of the moveable 
property.^ 

It would seem that a decision upon a point at issue is no less a ^ . 

^ ^ Decision erro 

res judicata as between the parties, although the Court may have »eous in law. 
been mistaken as to the law, or although the judgment may be 
founded upon an erroneous view of the law which a Full Bench has 
subseciuently disapproved.— Gowri Koer v. Audh Koev} 

In connection with this subject may be mentioned a decision of 
the Madras Court as to the effect of an erroneous judgment upon 
a point of law. It was held, in Parthasaradl v. Chinna Krishnaf^ 
that such a decision does not prevent a Court from deciding the 
same question between the same parties in a subsequent suit 
according to law. The circumstances of the case were, however, 


of a special nature. 

The mere fact that a claim has been included in a previous suit 
without its having been directly and substantially put in issue and [hough^Llua 
decided, does not upon the dismissal of that suit preclude a subse- od in previous 
quent suit upon it. In Jagaijit Sing v. Sarahjit Slnghy^ the 


^ I. L. R., 3 All., 297 [1880]. ^ I. L. R., 5 Mad., 304 [1882J. 

* SKeoraj ymidiin Singh v. Raj Cooinar, • I, L, R., 19 Calc., 169 ; L. R,, 18 I, A,, 

24 W. R., 23 [1875]. 165 [1891]. 

a I. L. R., 10 Calc., 1087 [1884]. 

C, E 


22 


338 


ISSUE NOT DECIDED. 


[part II. 

plaintiff, having in 1873 obtained a decree for possession of certain 
lands as belonging to village A, the lands being judicially ascer¬ 
tained but not demarcated, brought a further suit in 1877 to re¬ 
cover alluvial lands as belonging to village B, and included therein 
some of the lands decreed in the previous suit. The suit of 1877 
being dismissed, he then sued in the Revenue Courts, and the 
lands last mentioned were demarcated and adjudged to belong to 
him, but the defendant denied the jurisdiction of the Courts. In 
1886 the plaintiff sued to recover possession of the aforesaid lands, 
and the decision in the suit of 1877 was pleaded in bar. The 
Judicial Committee held that the dismissal of that suit did not bar 
the recovery of the land in question, no issue relating to it having 
been heard and finally decided in that suit. Their Lordships said. 
“ Was then the title to the Tappa Sipah lands put in issue by the 
suit of 1877, and was it heard and finally decided against Kapur- 
thala ? . . . But it is clear that the moment land was shewn to 
belong to Tappa Sipah^ it was considered as out of the suit. Both 
Courts treat it so, and both Courts direct Kapurthala to get the 

Tappa Sipah land ascertained . . , It seems to have been the ex¬ 
press intention of both Courts to decide nothing about Tappfi 
Sipah. ” 

In Ram Charan Buhardar v, Reaziiddin^^ A sued as auction- 
purchaser to recover part of a taluk, and it was held that he had 
purchased not the tenure itself but the right, title, and interest of 
his judgment-debtors, and as he had failed to prove the specific 
lands held by them, the suit was dismissed without prejudice to 
the plaintifTs right, to bring a fresh suit for possession of the lands 
of the taluk in suit distinctly ascertained. A then sued some of 
the defendants and other persons. It was held that the question 
whether he had purchased the whole or a portion of the taluk 
was res judicata, but that the question, as to what lands A ^'as 
entitled to by virtue of his purchase, had been left undecided in 
the first suit, and A was, therefore, entitled to a decision on that 

point. 

Thsuc need not But it is necessary to observe that the mere fact that an issue 

p;ciiy'T«i;cd was not framed will not prevent the operation of the rule of res 

judicata, provided that in substance the matter has been heard 


» I. L. R., 10 Calc., 857 [1884]. 
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determined. In Soorj€mon£e Dayee v. Suddanund MoliapaUer^ a in 
their Lordships of the Privy Council say “ If both parties in- beSnTcMcIr 
voked the opinion of the Court upon this question, if it was raised 
by the pleadings and argued, their Lordships are unable to come 
to the conclusion that, merely because an issue was not framed 
which, strictly construed, embraced the whole of it, therefore the 
judgment upon it was idtra vires^ . . . Their Lordships are of 
opinion that the term ‘ cause of action' (section 2, Act VIII of 1859) 
is to be construed with reference rather to the substance than to the 
form of action. But even if this interpretation were not correct, 
their Lordships are of opinion that this clause in the Code of Civil 
Procedure would by no means prevent the operation of the general 

iaw relating to res judicata on the principle ‘ nemo debet bis ve.vari 
pro e^dem causd.’ ” 


In the case now cited one Chuckurdhur adopted the plaintiff Soorjen.onoe 
Suddanund and afterwards adopted one Bonomalee. He subse-dam?nd' '\Joht 
•quently made a will dividing his property between them, and pro- 
viding for a forfeiture in case either son disputed the will, in 
which case the entire property was to go to the other son. Shortly issueastosoif- 
afterwards Chuckurdhur disinherited the plaintiff, who thereupon perty!^"^ 


brought a suit against Chuckurdhur, Bonomalee, and other persons 
claiming under deeds executed by Chuckurdhur, to have the deeds 
.and the will set aside and to have the adoption of Bonomalee 
•declared invalid, alleging that the property was ancestral. In 
that suit only one issue was raised as to whether the plaintiff had 
assented to the adoption. It was held that the will must be set 
Aside so far as it affected the plaintiffs right in ancestral property, 
■but that the ancestral property should be held to include property 
inherited by Chuckurdhur, and not property acquired by him out 
-of income. Upon the death of Chuckurdhur and Bonomalee, the 
plaintiff sued Chuckurdhur’s widow and the surviving parties to 
the former suit for possession of the estate, on the ground that the 
inherited and acquired property were both ancestral. The defend¬ 
ants contended that such property as had been purchased by 
Chuckurdhur was self-acquired and could be disposed of by will, 
And that the question was res judicata. The plaintiff replied that 



» 12 B. L. K., 804 [1873], 


• See Mximuant Mitnu. v. Smd Fail 
13M. I. A., 573(1870]. 



DECISION BY IMPLICATION. 




[part II, 


the (inestiou was not so raised in the former suit as to give tho 
Court jurisdiction to try it, and that the judgment upon this point 
was }(lh\i v/res. The Judicial Committee held that this question 
had been raised by the pleadings and treated by all the parties as- 
being before the Court, and had been in effect decided in the pre¬ 
vious suit, and could not be again raised between the parties in any 
other form.' 

status The above ruling was cited by the Judicial Committee in Krish¬ 

na Behari Roij v. Brojeswan Choicdhraneey^ a suit to set aside an 
adoption, in which it was held that the validity of the adoption had 
been affirmed in a previous suit in which the plaintiff had interven¬ 
ed as reversionary heir. Their Lordships observed that they were 
of opinion that the expression “cause of action” could not be 
taken in its literal and most restricted sense : “ But, however that 
may be, by the general law where a material issue has been 
tried and determined between the same parties in a proper suit 
and in a competent Court, as to the status of one of them in rela 
tion to the other, it cannot, in their opinion, be again tried in 
another suit between them.” In that case, however, an issue wa^ 
expressly raised. 

Decision by A dccisioii may bc by implication. Thus \x\ Pahalwan Singh-V* 

pUcXu Maharajah Maheshnv Buksh Sin^h,^ a suit was brought in the 

juris.iietion. Shahabad Court claiming land coloured yellow in a plan as an 

accretion to land coloured green, as being part of the plaintifTe 
settled estate lying within the jurisdiction of the Court. The 

defence was that the land claimed belonged to the defendant’s estate 
in the Ghazipur District, and the jurisdiction of the Court wae 
objected to. The suit was decreed, and the defendants then sue itt 
the Ghazipur Court to establish their title to the land coloure 
green. The Judicial Committee held that the Shahabad Cour 
had jurisdiction to try the former suit, the decision in which y 
implication extended to the land coloured green which was foun 
to bo within the settled estate of the plaintiff in that suit, inasmuc 
as the land coloured yellow was found to be an accretion to ^ 
The Ghazipur Court had, therefore, under section 14 of Act_^ 


• Soo Oregory v. Mol<atf<n'thy 3 Atk., 

626 [1747] sripra, p. 310. 

9 L. R., 2 I. A., 283 ; I. L. R., 1 Calc., 


144 [1875] : see Aymiachta r. Panchana^n, 
I. L. R., 8 Mad., 348 [1885]. 

• 12 B. L. R., 391 [1872.] 
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of 1859, no jurisdiction, the matter being res judicata, having been 
decided by a “ competent authority ” within the latter part of that 
section. 

A decree made without jurisdiction cannot work on estoppel by 
res judicata.^ 

In Moni Roy v. Mnssamut Rajhun^ee Koet'^ a decision in a prc- inci- 

vious suit incidentally determining the boundary lino between two 
villages was held not to be conclusive as to the ownership of land 
other than the land previously in suit. 

In Doorga Ram Paul v. Rally Kristo Patil,^ the previous suit 
was for damages in respect of fruit alleged to have been taken away 
from a garden, and for the purposes of ascertaining whether the 
plaintiffs were entitled to damages, the question of the ownership 
of the garden was incidentally raised and determined. A subse¬ 
quent suit in which the plaintiffs claimed an undivided share in the 
garden was held not to be barred. 

In Jardine^ Skinner Co. v. Dioarka Nath Chuckerhutty^^ the 
validity of a pottah was observed upon in a previous suit which 
had been dismissed upon a preliminary point. The decision was 
held to be no bar to a subsequent suit based upon a separate cause 
of action. 

In Mussamut Imaman v. Fazul Karimy^ the plaintiff sued to re- Matters not 

. ‘i j entertained by 

oover property, sold to him by the defendant in a lormer suit, and an Appellate 
to have a certain parol gift declared invalid. In the previous suit 
the question of the validity of the gift had been raised in special 
appeal, but was not entertained. The Court held there was no res 
judicata, the causes of action being different. But the rule here 
rests upon the principle elsewhere fully examined® that a matter 
upon appeal ceases to be res judicata. 

Where, therefore, an Appellate Court has advisedly confined its 
decision to one of two points decided by the lower Court, the other 
question is still open to the parties. In Gungahishen Bhugut v* 

Roghoonath Ojhai^ the High Court in appeal in a previous case 
dealt only with the question of possession and did not determine 


* Kalh .1 Pwthad v. KaiUuiyit. 
7 N. W., 99 [1875]. 

* 25 W. R., 393 [1878]. 

* 3 C. L. R., 549 [1878]. 

-•14 W. R., 412 [1871]. 


Slnyh, * 7 N. W.. 251 [1875]. 

• See pp. 295—297. »Mpm. 

’ I. L. R., 7 Calc., 381 [1881]. See Cnxin- 
dtr Coomar MUiei’ v. Sih Sundari Dossm, 
1. L. R., 8 Calc., 631 [1882], 
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the question of title, which was accordingly held to be open for 


Subsequent litigation. 

In Chinnhja V. Venkataehella Pillai,^ the plaintiff, in 

18bt> sued to recover half of a village sold by his grandfather, on 
the ground that the village had been family property, and was sold 
without the consent of the plaintitFs father, and not for any family 
purposes. The defendant pleaded res judicata. It appeared that, 
in 1855, the plaintiff’s father had sued the defendant’s father upon 
the same deed to set aside the sale on the ground that the grand¬ 
father was, at the time of the sale, imbecile, and that the sale was 
invalid as having been made without the consent of the then plaintiff. 
The Court on that occasion decided in the then defendant’s favour 
on the first ground, and distinctly refused to decide the case upon 
any other ground. Again, in 18G2, the plaintiff sued the present 
defendant upon the same grounds as those taken by his father in 
the suit of 1855, and the suit was dismissed on the ground of res 
judicata. In the suit of 1866, Scotland, C. J., and Holloway, J.» 
held that, although the Court, in the suit of 1855, might have ad¬ 
judicated upon the question whether the sale had been made for 
family purposes and with the consent of the plaintiff’s father, the 
Judge advisedly and distinctly refused to do so, and that conse¬ 
quently there was no res judicata as to this point.^ 

At one time the test applied to discover whether a finding was 
incidental or not was the fact of its being embodied in, or excluded 
from, the decree, and many cases appear to have been expressly 
decided upon this ground. It will be convenient to consider these' 

separately. 

Two propositions appear to be well settled : (a) That the decree 
itself is not the test of what is or is not res judicata, but that the 
question in each case is what did the Court really decide ? 
judicata in other words is matter of substance ; (6) That where the 
decree of a Court is not based upon a finding but is in spite of it, 

such a finding cannot work an estoppel.^ 

In Niamxtt Khan v. Phadu Buldia,^ the plaintiffs sued for en¬ 
hancement of rent of a certain tenure. In a previous soit for 


» 3 Mad. H. C., 320 [1867]. 

* Soo too observations upon this case in 
Dooi'ga Persad Singh v. Doorga Ixomcurt, 
I. L. R., 4 Calc, at p. 197 [1878]. 


• Rim Bakudnrs cast, I. L. R., H Calc.^ 
301; L. R., 12 I. A., 23 [1884]. 

♦I. L. R.. 6 Calc., 319[1880]. 
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enhancement the defendant pleaded that no notice of enhancement sub.s«. 

quent cases. 

had been received, and that the rent was not enhanceable, he and 
his predecessors in title having held it at a fixed rent from the Per¬ 
manent Settlement. The Court dismissed that suit upon the ground 
that no notice had been given, but the Munsif stated in his judg¬ 
ment that he considered the rent enhanceable because ho did not 
believe the pottah and dakhtlas produced by the defendant. The 
latter finding was not embodied in the decree, but the Full Bench 
held that the matter had been substantially tried and decided with¬ 
in the meaning of the rule laid down by the Privy Council. This 
case appears to be overruled by Kali Krishna Tagore v. Secretary 
of State^^ and Ram Bahadur Singh v. Lucho Koer? Its effect has 
been further doubted in Nundo Lall Bhuttacharjee v. Bidhoo 
Mookhy Behee^ and Thakur Mdgundeo v. Thakur Mahadev Singh,* 

In the last case the landlord sued to eject his tenant, who de¬ 
fended upon the ground that the tenure was permanent, and that 
the plaintiff was estopped by the conduct of his predecessor in title. 

A previous suit by the plaintiff had been dismissed on the ground 
that no notice to quit had been served, but the Court held at the 
same time that the tenure was not permanent. The Court held 
that the previous decision was not res judicata, “ the decree dis¬ 
missing the suit being based, not upon the finding adverse to the 
defendant in that ease, but in spite of it.” It was doubted whether 
Niamut Khans case^ was not overruled by Run Bahadur Singh v. 

Lucho Koer,^ 

In Demrakonda Narasamma v. Devarakonda Kanaycd the Court Madras, 
observed : “ Certain recent decisions^ appear to have held that the 
first clause of section 13, Civil Procedure Code, precludes a second 
trial between the same parties of matters which have been in issue 
and upon which the Judge has expressed his opinion in a former 
suit. We do not agree with this view. The words ‘ has been 


» L. R., 15 I. A., 180 [1888]. ’ I. L. R., 4 Mad., 134 [1881]. Seo also 

* I. L. R., 11 Calo., 801 ; L. R., 12 I. A., Muilithinvrappa v. Ai'umuga, I. L. R., 7 

23 [1884]. Mad., 145 [1883] ; Avala v. Kappa, I. L. R., 

■ I. L. R., 13 Calc., 17 [1886]. 8 Mad., 77 [1884], 

* I. L. R,, 18 Cole., 051. * Kiamitt Khan V. Phadu Buldia, I. L. R., 

• I. L. R., 0 C.ilc., 319 [1880]. 0 Calc., 3 9 ; Lachnuxn Singh v. Mohan, 

• I. L. R., 11 Calc., 301; L. R., 12 I. A. I. L. R., 2 All., 497 [1879]. 

23 [1884], 
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ADafinbad- 


heard ami finally decided by such Court’ apply, not to the espre - 
sion ot‘ opinion in the judgment, but to what has been decided 
/»// the decree''' As to this last point, however, it is apprehended 
that the ease is overruled.^ 

In Anusiti/abat v. Sakharam Panduranif^^ the plaintiff prayed 
for a declaration, as against one defendant who claimed to be owner 
of certain lands, and as against another defendant who claimed to 
be mortgagee in possession, alleging that the lands were his. The 
suit was dismissed, but the Court held incidentally that the plaintiff 
was not entltleil to possession by reason of the mortgage, and as he 
had not asked for redemption the suit must be dismissed. The High 
Court held that no appeal on the part of the first defendant would 
lie, as there was nothing in the decree which the })laintiff could 
afterwards use in his favour as res judicata. The decision on the 
incidental question was therefore not final. 

In Jamaitunnissa v, Lutfunnissa^^ the plaintiff sued to obtain 
possession bv right of inheritance and to set aside a ioakfnama^^\^^ 
the defence taken was that the possession of the defendant could 


not be disturbed so long as a certain dower debt remained un¬ 
satisfied, and further that the deed was valid. The first Court 
held the deed was invalid, but upheld the defendant’s possession. 
By the decree the suit was dismissed, but no finding as to the deed 
was embodied in the decree. On appeal the finding as to dowei 
was affirmed, but the Court refused to decide upon the validity of 
the deed as being unnecessary to the disposal of the claim. A 
majority of the Full Bench of the High Court observed : ^ o 

clearly of opinion that the findings in a judgment upon matters 
which subsequently turn out to be immaterial to the giounds upon 
which a suit is finally disposed of as to the plaintiffs’ right to any 
portion of the relief sought by him as declared by the decree, 
amount to no more than obiter dicta^ and do not constitute a final 
decision of the kind contemplated by section 13 of the Code. 
And the Court held that the question as to the validity or 


> Kali Kinshnn Tagore v. Secretary of 
State, L. R., 16 I. A., 186. 

• I. L. R., 7 Bom., 464 [1883]. 

•I. L. K., 7 All., 606 [1885]. 

♦ 76., 611. SeoA/oArtrt Lai v. Ram Dial, 
I. L. R., 2 AU., 843 [1880], where certain 


observations of the Court in a former suit 
to the effect that an account between the 
parties was not finally settled were trea e 
as obiter dicta. See also Deohishea v. Bami, 
I. L.R.,8A11., 172 [1886]. 
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otherwise of the walcfnama was immaterial to the decision of the 
case. 

Niamut Khan v. Phadu Buldia^ has again been doubted in the 
recent case of Thakur Magundeo v. Thalcur Mahadeo Singh^ ® 
where the plaintiff, as ticcadar, sued to eject the defendant from 
certain lands claiming the land as majhes land or land cultivated 
by the landlord or the ticcadar. The defendant pleaded his right 
of occupancy. The Court found that the land was majhes^ but 
dismissed the suit on the ground of failure to prove notice to quit. 
It was held that this decision did not preclude the defendant, in a 
subsequent suit for ejectment, from pleading occupancy rights, 
since the issue in the previous suit could not be said to have been 
finiilly decided against him, inasmuch as the decree was not based 
upon it, and there could be no appeal against it, because the decree 
was in favour of the party against whom the finding was recorded. 

“The right conclusion,” observed Sargent, C. J., in Ghela 
Ichharam v. Sankalehand Jetha^ “ we think on the language of 
section 13 of the Civil Procedure Code and the authorities, is that 
where the issue is not necessary for the decision of the suit, the 
decree couclied in general terms does not cover the finding on that 
issue — nor indeed can such a finding by being expressly inserted 
in the decree acquire the force of res judicata which was wanting 
to it as part of the judgment of the Court. There is no section in 
the Code which makes it the more necessary to appeal from it 
because it has been so inserted — indeed the Code does not con¬ 
template findings or issues being inserted in it.* ” 

* I. L. R., 6 Calc., 319 [1880]. c1ecK<ions arc collected and commented ui)on- 

* I. L. R., 18 Calc., 647 [1891]. See Act XIV of 1882, ss. 2, 6, and the 

® I. L. R., 18 Bom. at p, 602, where the forms of decrees in the fourth schedule. 
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Denohxndhoo ChoMrih [1876]-In suits to recover possession of 
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of res judicata-Distinction .suggested in suits for posscs-sion— Decisions si 
Denohnadhoo Cloy-rdhrii's Applications of the rule—Calcutta, Madras 
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the part of the defendant—Cases in which Explanation II wjis considero " 

hhit Ah!r V. S!u<jh [18S0]-.W^o RoUm Simjh v. Shm Sidua 
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rule is not to be applied where the matters in issue in both .suite arose 

that their union mi-ht lead to confusion—Explanation III; relief claime 
cxprc^^sly grontcU to l»e deemed refused—Mesne profits. 

Explanation II to section 13 of the Code provides that any 
matter which might {nid ought to have been made gronn 
defence or attack in a former suit shall be deemed to have /J 
matter directly and substantially in issue in such suit. If> 

Baron Martin in v. “the parties have bad an 

opportunity of controverting it, that is the same ^ 

matter bad been actually controverted and decided.” But i mu 
be shewn that the fonner suit was one in which the plaintiff mig 
have recovered precisely that which he seeks to reco\er in 

second.^ . t d* to 

Considerable difference of opinion has prevailed in India as 

the application of the principle contained in this explanation w ic , 

no doubt, was enacted with the pu rpose of reconciling the apparent y 

• L. R., 6 C. P., 180 (189) [1870] citing Singh v. Hinii iloite Dostee, 22 W. B-. 

(h-ealhetid v. Bromley, 7 T. R., 456 [1798]; 282 ^874]. rmteh 15 C B. (N. S.) 

V. il/up/., IS C. B. (N. S.). 255 ^ * See 
(270) [1865]. See hIso per Blackburn, J., ’* 

L. R., 6 C. P. at p- 193; Ratfial Dos^ L. R., 93 , - Q. B., 17 . 
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conflicting views expressed in Hnnter v. Steivarf^ and Henderson 
V. Henderson,^ both of which decisions were largely relied upon 
before the enactment of the Code of 1877. And even since the 
enactment of the explanation now to be considered the cases have 
been far from uniform. The cases will, therefore, be presented as 
far as possible in the order of their decision, but the only clear 
rule to be extracted from them as to the interpretation of the 
explanation is that laid down by tbe Judicial Committee in the 
recent case of Kamesxvar Pershad v. Rajkumari Ruttun Koer? to 
this efiect, that it must depend upon the particular facts of each 
case to say whether a matter ought to have been made ground for 
defence or attack in a former suit. The explanation seems to have 
been intended to meet the case of a point which properly belonged 
to the subject of litigation in a former suit, and which the parties, 
exercising reasonable diligence, might then have brought for¬ 
ward.* 

In Hunter v. Stexeari,^ the plaintiff had filed a bill in the Westb..ry. l. 
Supreme Court of Sydney claiming to be admitted as a shareholder 
in respect ot certain shares in a Loan and Banking Company, and 
his suit was dismissed. Ho subsequently filed his bill in England 
to obtain similar relief, but upon different grounds and equities to 
those relied upon by him in tbe former suit, although he might, if 
he pleased, have relied upon them in that suit. Lord Wertbury 

held that the decision at Sydney was not conclusive, observing :_ 

“ Admitting the identity of the two suits in other particulars, the 
question is, whether there was in the suit at Sydney, and in the 
suit before me, eadem causa petendi ; that is to say, the same ground 
of claim, or one and the same case for relief. ... In equity the 
plaintiff must recover secundum alleyata et probata ; but here the 
allegations and equity of the one bill are different from the 
allegations and equity of the other. ... It is indeed true that 
the case made by the second bill must be taken to have been known 
to the plaintiff at the time of institution of the first, and might then 


» 4 DoG., F. ft J.. 163; 31 L. J. (Cli.), 
340 [1881]. 
a 8 Hnre, 115 [1843]. 
a L. R., 19 1. A., 231 (238); I. L. R.. 20 
Calc., 79 [U92]. 


♦ Hendergon v. Iltndergon, 3 Haro, 115 
[1843]. 

• 4 DoG., F. & J., 168 ; 31 L. J. (ch ) 

346 [1861]. ' 
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have ht-im hroiight forward, may be said, therefore, that it 

ought not now to be entertained ; but I find no authority for 
this position in civil suits ; and no case was cited at the bar, 
nor have I been able to find any, in which a decree of dismissal of 
a former bill has been treated as a bar to a new suit seeking the 
same relief but stating a different case, giving rise to a different 

equity.”* 

The above remarks should be read with the observations of 
Wigram, V. C., in Henderson v. Henderson} “ The plea of res 
judicata applies, except in special cases, not only to points on 
which the Court was actually required by the parties to form an 
opinion and pronounce a judgment, but to evert) point lohicli pro- 
perhj belonged to the subject of litigation^ and which the parties, 
exercising reasonable diligence, might have brought forward at the 
time'' This sentence, as observed in a recent case,^ must be read 
with reference to that which immediately precedes it, where the 
Vice-Chancellor states the rule of the Court to be that, “ where a 
given matter becomes the subject of litigation in, and of adjudi¬ 
cation by, a Court of competent jurisdiction, the Court requires t e 
parties to that litigation to bring forward their whole case, and 
will not (except under special circumstances) permit the same 
parties to open the same subject of litigation in respect of matter 
which might have been brought forward as part of the subject in 
contest, but which was not brought forward, only because they 
have from negligence, inadvertence, or even accident, omitted par 

of their case.” 

It is obvious, however, that where separate rights have been 
infringed, separate actions may be maintained, since the in¬ 
fringement of separate rights gives rise to separate causes ot 

I, , a • ■ '"^The principle, embodied in the above explanation in 1877, had 

been asserted by the Judicial Committee. In Sn.nut 
Council. aiicu. j ____ 


> 4 DcG., F. & J., 168; 31 L. J. (Ch.), 
346 [1861] 

t 3 Haro, 115 [1«43]. See these c«ses 
observed upon in Chinniya Mndali v. \ en- 

kaiachellu Pilhii, 3 Mad. H. C. R., 320 
[18671 and in Udaiya Terar v. Kaiama 
^i’acJiiyay, 2 Mad. H. C. R., 131 [1*64]. 

• Worman v. Wormati, L. R., 42 Ch. D., 


296 (307) [1889], referrint: to *. 

UWW, 21 W. R. (Eng.). 573 (18/3] , 
V. L. R., 15 Q. B. D.. ol9 

[1885]. . 

4 Per Brett, M. R., in Sen-ao v. 

L. R., 15 Q. B. D., 549 (558) 

Bruntden v. Humphrey, L. R.» 1* Vi- 
D., 141 [1884]. 
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Rajah Moottoo v. Katama Natchiai'j the appellant sued to estab¬ 
lish a Will. In a previous suit ho had elected to abandon any 
title under the Will, and had rested his case on the issue whether 
the estate was separate or undivided. Lord Westbury in deliver- Srimut Kaj 
ing judgment observed: «In the first place it is clear upon the 
foimei record, that the appellant had then the power of relying 
upon that document as being a valid Will. He might first bavi' 
insisted that it was an undivided property, and that therefore the 


plaintiff in those suits had no interest therein ; and secondly, he 
might have pleaded, but if it shall turn out to be a divided pro¬ 
perty, then my title arises under this instrument, and I plead and 
rely upon it as amounting to a valid devise in my favour. When 
a plaintiff claims an estate, and the defendant, being in possession, 
resists that claim, he is bound to resist it upon all the grounds 
that it is possible for him, according to his knowledge, then to 
bring forward. The present appellant might have insisted on the 
validity of the alleged will; but, instead of doing so when his 
suit came on to be heard and decided in the Court of final Appeal, 
he in effect disclaimed ail title under the instrument as a will, 
and insisted that it must be regarded by the Court as not being 
testamentary.”^ Their Lordships, accordingly, upon the ground 
that the same matter was in issue in the previous suit, and that what 
was in issue must be taken to have been already decided, and also 

upon the ground of estoppel by conduct, dismissed the plaintiff’s 
suit. 


Woomatfira 
Debta r, 
Uniiopoornu 
Dossco 


[1872]. 


a 


The principle was acted upon by the Judicial Committee in 
another case under section 2 of Act VIII of 1859 where the 
appellant was the plaintiff in both suits, and as such had the 
means of shaping her course as she chose. In JVoomafam Delta 
V. Uiinopoorna Dassee^ the cause ot action in both suits was the 
dispossession of the plaintiff, and the identity of the subject-mat¬ 
ter in both suits was admitted. In the first suit the appellant 
claimed that by taufir^ i.e., gradual encroachment, she had enlarg¬ 
ed the boundaries of her talook and acquired a right to the 


» 11 M. I. A., 60 [1866]; 10 W. R. 
(P.C.), 1. 

• 11 M. I. A., 73. 

■ 11 B. L. R., 158; 18 W. R., 1G3 [1872]. 


See iVoomalara Delia v. Unnopoorna 
Dassee, 10 W. R., 426; Shib Sunhei’Neogy 
V. Uuro Soonduree Ooopta, 13 W. R., 209 
[1870]. 
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settlement of the land. Beinor defeated in that contention she 

O 

brought a second suit alleging that the lands were, according to 
the true boundary, included within the limits of her talook and 
therefore belonged to her as of right. Their Lordships observed, 
as in the case last cited, that the plaintiff might in the first suit 
have set up an alternative title, but she ought not afterwards to be 
allowed to fall back upon a title which she had, with a full know¬ 
ledge of all the circumstances, elected to abandon. Further, it 
could not be shewn that new circumstances had arisen altering 
the nature and the character of the questions to be determined,* 
since the plaintiff*s title to the land was capable of being conclusively 
determined in the earlier suit. Their Lordships were, therefore, 
of opinion that the case came within the principle and letter 
of the section, and in so holding expressed an opinion that the 
principle upon which the decision proceeded was almost identical 
with that laid down by Lord Westbury in Kotama Natchiar s 
case?- 


The above rule was acted upon in this country in several cases- 
before the Code of 1877. In Mussamut Wafeah v. Mussamut 
Salieehaj^ a widow, who omitted to plead her lien for dower in a 
suit against her by her husband’s heirs, was held estopped from 
afterwards making a substantive claim. In Asgur Afahonied v. 
Nnzeema Bihee* a pre-eraptor, failing to assert her rights in a suit 
by the purchaser, was held estopped from enforcing those rights 
by suit. In Maktum v. Imam^^ the plaintiff sued to recover a 
moiety of Rs. 1,000 which the defendant, as plaintiff in a former 
suit, had admitted to be in his possession. West, J., Newington 

v. Levif and observed : “ This was a matter which existed, if at all, 
at the time when the former suit was brought. Maktum had an 
opportunity of bringing it before the Court, and having lost that 
opportunity, cannot now rest a new suit upon it.” 


* See/j<r Turner, L. J., in S/mma Piti\<luul 
Roy C/iOtedery v. Hiiro Purshaxl Roy ChoK- 
dery, 10 M. I. A., 203 (211) [1864], a case 
under Bengal Regulation HI of 1/93, ». 
16; Xetcinylon v, Lei'y, L, R., 6 C. P., 180 
[1870]. 

* 11 M. I. A., 72. 

■ 8 W. R., 307 [1867]. 

^ 14 W. R., 272 [1870]. 


» 10 Bom. H. C., 293 [1873]. For other 
cjuses see Brojo tail Roy v. Khettur Xafh 

MUUr, 12 W. R.. 55 [1869]; Dudsar 
V. Shakir Bavknndaz, 15 W. 168 

[1871]; Premanund Qossaviu v. Ram Churn 
Bth, 20 W. R.. 482 [1873]; Srte Kruto 
Bisxcas V* Joy Kristo^ 24 W. Rm 80^ [1®^ J 
as to plaintiffs. 

• L. R., 6 C. P., 193 [1870]. 
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Division Benches of the Allahabad Court in Baldeo Sahai 
V, JBatGshar Sing]}}- and Jadu Bal v. Ram Gholam^ following the 
Privy Council rulings held that a defendant, resisting a suit on 
the ground that the sale under which the plaintiff claimed was 
fraudulent and without consideration, could not afterwards sue to 
establish a right of pre-emption. Similarly, in Pigon v. Sged 
Mohamed Ahoo Syed,^ where a suit to set aside an execution-sale 
on the ground of irregularity had been dismissed on the merits, 
the plaintiff was held estopped from suing for possession of the 
property on the ground that the sale was void ah initio. In 
another Calcutta case Dinomoyi Bnhia Chowdhrain v. Amtngo 
Moyi,^ a suit for rent and ejectment, it appeared that the defen¬ 
dant in a previous case had pleaded that his tenure was istimvari 
and not liable to ejectment. He now pleaded that his tenure was 
both permanent and transferable, and that he was protected under 
the provisions of the rent law. The Court held that this defence 
should have been raised in the former suit. 

The (Question what is a different title is one of great practical 
difficulty, and must be decided upon the circumstances of each 
case separately.® 

In Kashee Kishore Roy Chowdluy Kristo Chnnder Question of 

Chowdhry,^ a suit for declaration of the plaintiff’s right to a chur, ta^dUTerenr* 
which they alleged was an accretion to an estate of theirs called 
Lukhidia, was held barred by a decision in a previous case in 
which they claimed the same land as an accretion to Rughooram- 
pore. Couch, C. J., considered the case of Woomatara Delia v. 

Unnopoorna Dassee"^ to be not distinguishable observing : “ If the 
plaintiffs did set up a title by accretion to Lukhidia that has been 
decided against them. If they did not, they ought to have done 
it, and having omitted to do it, they cannot do it now.” In 
Denohundhoo Chotodhry's case^^ Garth, C. J., remarked upon this 
case as follows “The plaintiffs in that suit were not relying 
upon a different title from that which they set up in the former 

* I. L, R., 1 All., 75 [1876]. J, [1882] ; Kamestcar PtvBfutd v. Rajkunuiri 

« I. L. R., 1 All., 316 [1876]. Rnttun Kotr, L. R., 19 I. A., 2-38 [18921. 

* 3 C. L. R., 253 [1878]. a 22 W. R., 464 [1874]. 

* 4 C. L. R., 599 [1879]. ’ 11 B. L. R,, 158 [1872]. 

a Seo Qivdhar Slanordn* v. DayahJud a I. L. R., 2 Calc., 169 [1876]. 

Kalabtuiifl. L. R., 8 Bom., 180, pa' West, 
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suit. In both suits they claimed the land in question as an accre¬ 
tion to other land which was their undisputed property, and 
whether they claimed it as an accretion to one estate or another 
. they were in each case claiming it as an accretion to land of 
which they were confessedly in possession. The difference 
between the two suits was merely matter of description not o 
title.” And it is obvious that the same evidence would have 

served to establish the essential facts in both cases. 

The question whether a partv to a suit is bound to assert all his 

titles was fully discussed by a Full Bench of tho Calcutta High 

Court in 1870, and was answered in the affirmative. 

In Denohundhoo Chowdhr;/ v. Kvistomonee Dossee,'^ the plaintiff 
sued to establish her right as heiress of her daughter, the deceased 
wife of the defendant, in respect of property conveyed by the 
i)laintiff’s husband to the daughter as her stridhan. In a pre¬ 
vious suit, which was unsuccessful, the plaintiff had attempted to 

e4ablish the invalidity of the deed of gift by which the J 

had been conveyed by her husband. The defence raised the 
question of res judicata on the ground that, in tho previous sm , 
the plaintiff had failed to recover the self-same property relying 

upon a different right. , 

The case was decided by a Full Bench of the Calcutta High 

Court uiion the construction of section 2 of tho Code o - 

which enacted that “the (hvil Courts shall not take cogn 

of any suit brought on a ‘ cause of action’ 

and determined by a Court of^ competent jurisdiction in a for 

suit between the same parties.” „ r Privy 

t„ ro. The majority of the Court® held upon the authority of the F y_ 

council RuUngs,® though not upon a precisely Court 

ty, piaintjfT , fViA nKintiff was barred. The opinion ot tn 

mtist assert all the cascs, that the plaintm u i ^^nnfrv the title 

hi» title,. a pears to proceed upon the ground that m this cou y 

U fW by „ „i. b, 0 .ghl 1. 

„p;„ title ; that it is for the plaintiff to make out such a t^ 

b I. L. R.. 2 Calc.. 152 [1876]. ‘ct’ 

. Kcn.p. laCson. Macphcrcoa, anU ^ 

Markby, JJ. _ ^ Mnd H C.. 320 [1867] ; 
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possession as will prevail against the defendants ; and, to use the 
words of Phear, J. (whose judgment was concurred in generally 
by the Judicial Committee) in Woomatam Delia v. Uanopoorna 
Dassee^ : “The adjudication of the suit determines . . not only 
the matter of the particular title which she sets up, but the actual 
right to possession at the date of the plaint hg ichatever title it might be 
capable of being then supported; ” and that the Judicial Committee 
had adopted the stricter of the two views expressed in the Indian 
Courts. 

The opinion of Garth, C. J., was afterwards approved by the statement of 
Madras Court^ and requires to be examined. The learned Chief judicata by ti!o 
Justice observed as to the meaning of the expression “ cause of 
action ”—“The true meaning of that expression is not the claim 
itself, as for instance, the money, or goods, or laud, which the 
plaintifiF seeks to recover, but the grounds upon which the claim is 
founded,”® and proceeded to define or paraphrase the rule of res 
judicata as recognised in England, and by the Civil Law, as com¬ 
prising four requisites or conditions :—that the parties in both 
suits are the same ; 2nd^ that the thing sought to bo recovered is 
the same ; ^rdy that the grounds upon which the claim is founded 
are the same ; and 4<A, that the character in which the parties sue 
or are sued is the same. After stating the definition of Vianius 
elsewhere quoted,* as the best exposition of the Civil Law, the 
Chief Justice remarked :—“ It is not enough that the parties and 
the subject of the suit should be the same, but also that the ground 
or right upon which the plaintiff s claim is founded should also bo 
substantially the same. By using the word ‘substantially,* I desire 
to exclude the supposition that a plaintiff may evade the applica¬ 
tion of the rule merely by varying his form of pleading, or by 
describing the subject-matter of his suit, or expressing his rights 
in different language. If the self-same question of right or cause 
of action has been in substance heard and decided between the 
same parties, no matter what the former language of the pleadings 
may bo, the decision is conclusive between them.**® 

» low. R., 426; 2 B. L. R. {A. C.) 102 Bom., 689 [1881] ; Za/ v. 

[1868]. I. L. R., 2 All., 582 [1878]. 

• Thij'da Kandi UmmaUia v. Thjita • I. L. R., 2 Calc., 156 [1876]. 

Chcria Kunhamal, I. L. R,, 4 Mad., 808. * Supra, pp. 273, 274. 

Soo also in Konrurrav v, tfurrav, I. L. R,, 5 * I. L. R., 2 Calc., 158. 
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Tlio loainoil Chief Justice then Jivitled suits for the recovery of 
laud as eonteinplated hy tlie Code of 1851)* into two classes—(1) 
those in which the plaintiff has once been in possession ; (2) those 
in which he has never been in possession. In the first case, an 
action of trespass would lie in England, and it would be unneces¬ 
sary to allege specifically the state of the title. In the second case, 
the plaintiff must state the /^rounds or title upon which his claim is 
founded as by purchase, ^ift, or inheritance. In the case under 
consideration, the plaintiff' claimed in the first suit as heir to her 
husband, in the second suit as heir to her daughter, and her second 
suit involved a doubtful (piestion of Hindu hnv as to the succession 
to the daughler, which could not have been raised in the first suit. 

The <'hief Justice then observed, upon the Code of 1859, that 
there was no obligation upon a plaintiff to bring forward all the 
grounds or titles uiuler which she could possibly claim, and dis¬ 
tinguished the Privy Council cases, remarking in conclusion : “ H 
must constantly happen that, until the differences between con¬ 
tending parties Lave been ventilated and discussed in a Court of 
law, the litigants themselves are entirely ignorant of what their 
legal rights and position may be.” * 

As above stated the determination as to whether a matter might 
and ought to have been made ground of defence or attack m a 
former suit is one of practical ditfienlty. The decisions of the 
Indian Courts since the case of DenoOumlhoo Chowdhry,^ and the 
observations of those Courts, and of the Privy Council, as to the 
scoi)e and object of the explanation reejuire to be examined. 

The decision of the Full Bench in Denobundhoo Chowdhrtj ^ 
ease was followed in Jdheeha Lull v. Bhuggoo Loll* where the 
same principle was applied to suits to recover a specific sum of 
money. The plaintiff’ claimed a specific sum of money, being the 
moiety of a decree which he alleged belonged to himself and his 
former partner by virtue of a partition between them. The de¬ 
fendant replied that in a former suit the identical sum had been 
claimed. The plaintiff’ contended that the first snit was based 
upon a general right to account, and was dismissed upon the 
ground that by the partition the business was put an end to. The 


* Act VIII of 18.W, s. 2rt. 

• I. L. R.. 2Culc.. 171. 


» I. L. R., 2Cftle., 152. 

^ I. L. R., 3 Cftlc., 23 [1877J. 


CHAP. V.] 


HIFFIfiRKNT Tm.KS. 


355 


Court held thut in suits for money, as well as land, a plaintilF is 
bound to put forward every right under which he claims, and that 
the claim should have been made in the previous suit in the alter¬ 
native form. The Full Bench decision was distinirnislied in 
I^iuihanath Kiindu v. Land Mortgaije Bank,^ on the ground that 
the two suits were not identical. 

In Tligila KamU Ummatha v. Tlu/iJa Kandi Chvvia Kunhomed} Madras 
the Calcutta cases were dissented from, and the Court adopted the 
view taken by Garth, C. J., in Denolmndhoo Choxcdhry's vase} In 
the first suit the plaintiff sued upon the basis of an oral lease to 
recover land. Issues were framed as to the title and the letting, 
but were not decided, the oral agreement not being proved. The 
Court observed : “ In the fonner suit the obligation to pay rent 
and the non-payment of the rent constituted the cause of action 
put forward ; the title was an incidental question.^ In the present 
suit, the title is the cause of action. Plaintiff, no doubt, in the 
former isuit prayed for possession of the paramha, and that relief 
was refused, and it is argued that this brings the case within the 
terms of Explanation II of section 13, and that as that relief was 
not granted in the former suit, it must be regarded as having been 
refused. That explanation, however, must be read with the section 
and clearly applies to relief applied for which the Court is bound 
to grant with reference to the matters directly and substantially in 
issue. Now the causa petendi in the former suit was the existence 
of the relation of landlord and tenant, and the omission to pay 
rent which entitled the plaintiff to recover the property. The 
title, no doubt, Wiis in issue, but not direct!}' and substantially, 
only incidentally, and that relief is now prayed for on wholly 
different grounds.” 

In Sadaya Pillai v. Chinni} the plaintiff sued on a title created 
by agreement. He had previously sued to recover the same 
property by right of inheritance : The Court observed with 
reference to Act VIII of 1859. “Nor is there anything in that 
Act which required a plaintiff at once to assert all his titles to 


• I. L. R., 0 Calc., 559 (ISSOj. M.ad, H. C., 384 [1808] ; Jitci'soyi v. Sy}i/nU, 

* 1. L. R., 4 308 [1881], 39 L. J. (N. S.). 321 [1870] ; /J>tr/uim v. 

• J. h. R., 2 Calc.. 152 [1870]. Spfury-, 40 L. J. (N. S.), 3 [1871]. 

♦ They referred to DeiSouui v. Co/m. 3 » 1. L, R., 2 Miul., 352 [1879]. 
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jji'opprty or to be tliercaftcr estopped from advancing them ; 
and held that the right on which the suit was brought was not 
the same as that asserted in the former suit, referring to the 
observations of the Judicial Committee as to the meaning of the 
expression ‘'cause of action” in Moonshee Buzloor Ruheem y- 
Shnmsoonnhsa Begum} and Rao Knrun Singh v. Naicab Mahomed. 

In Bhisto Shankar Patil v, Ramchandrarai\^ the plaintiff had 
instituted a former suit to recover possession of the same land on 
the ground of forcible dispossession. The claim was rejected on 
failure of proof of dispossession, but the Court suggested that the 
plaintitf might recover by bringing a fresh suit treating tlie 
defendant as a trustee and offering to make certain payments. 
No issue as to title was determined. It was held that a second 
suit based upon an alleged breach of trust was not barred, the 
Court relying upon the observations of Lord AVestbury in JJnntei 
V. Stewart} In Konnerrav v. Gurrai\^ a suit claiming partition 
generally was held not to be barred by the dismissal of a previous 
suit founded upon an alleged deed of partition on the ground that, 
though the plaintiff might have framed his snit in the alternative 
it could not bo said that he ought to have done so. The Court 
virtually adopted the opinion of Garth, 0. J-, in Denobundhoo 
Choimlhrg^s cased 

The observations of West, J., in Shrulhar Vtnagak v. 
as cssontially^* Valad Bahaji^ and IJaji Ilasam Ibrahim v. Mancharam Kaiiandas, 
H*constituti 3 " appear to throw light upon this difficult question. 
ent*riKht*ln^ In the first of thcso cases, the purchaser at an execution-sale 
the piaiiitiiT gygj eject a person claiming under a deed of mortgage an* 

conditional sale. The suit ultimately failed on the ground that 
the defendant had been in possession for a sufficient period to 
raise the bar of limitation, but on the day when the Court of 
instance delivered judgment, the defendant sought to strengthen 
his position by stamping and filing his mortgage-deed which had 
previously been inadmissible in evidence. The plaintiff havingi 


Tlie matter is 


giving rise to 
a different 
d uty on the 
part of I ho 
defendant. 


» 11 VI. I. A., 551 (605) [1867]. 

* 14 M. I. A., 187 (197) [1871]. 

» 8 Bom. H. C. (A. C.), 89 [1871]. 

* See Watson v. The Collector of Rai- 
tkahye, 3 B, L. R. (P. C.), 48 [1869]. 


» 4 DeG. F. & J., 163 ; 31 L. J. (Ch.), ^6 
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« I. L. R., 5 Bom., 589 [1881]. 

» I. L. R., 2 Calc., 152 [1876]. 

• 11 Bom. H. C., 224 [1874]. 
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by this fact, acquired the position of tlie purchaser of the 
equity of redemption, filed a suit to redeem the mortgage. 
It was contended for the defence that the plaintiff was bound to 
bring forward in the previous suit every circumstance upon which 
he could rely and of which he was aware. It was held that the 
previous decision was no bar. 

The Court observed^ ; “The principle of res judicata, simple 
enough in its statement, is one that seems to present considerable 
difficulty in its application. We have accordingly been referred 
to a great number of decisions of the High Courts, which it would 
be hard, perhaps impossible, to reconcile in all respects with each 
other. The principal variances have arisen from different views 
of what did or did not constitute for the purposes of a second 
suit a ground of right identical with the one relied on in a pre¬ 
vious suit.** The learned Judge then continued: “In the case 
of Woomatara Debia v. Unnopoorna Dassee^^ the Privy Council 
may at first sight seem to have departed from the principle 
enunciated by Lord Westbury,^ but there the whole cause of action 
was considered as having arisen out of the decision of the revenue 
authorities. The transaction between the parties had been such 
as for juridical purposes should properly be regarded as one, and 
on that one transaction several suits between the parties could 
not proceed . , , The matter must be regarded as essentially 
different when it did not originate in the same transaction, and 
when it constitutes a wholly different right in the plaintiff giving 
rise to a different duty on the part of the defendant.” 
f In Ilaji llasam Ibrahim v. Mancharani Kaliandas,^ the plaintiff, 
^Aleging that some of his tenants had attorned to the defendant 
in 1868, sued to recover possession of their lands. It appeared that 
the parties had acquired title by purchase from different co-heirs, 
that the plaintiff in 1864 sued to have the sale to the defendant 
set aside, but his suit was dismissed on his admission that he was 
then in possession of all the lands he had purchased, and that in 
1869 he had attempted unsuccessfully in the guise of a partition 
suit to eject the defendant. Upon appeal in that suit he raised 


« 11 Bom. H.C., 228, 229. 
« 11 B. L. H., 168. 


* Hunter v. Steu-art, 4 DeG. F. & .J,, 168; 
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ilio (nn‘'tion of tlip lUtornmont, but the point was disallo^^ed 
a- not having been taken in the plaint. The plaintiff now con 
ti'ndetl upon the authority of Iluntc-v v. that his cause 

of action, though in existence in 1861 *, had never been adjudicated 

upon. 

West, J.. referred to Ka.^hee Kishore Ro>/ ChoicdJmj v. Kristo 
Clnnuhr Sand^al'^ as an authority for the proposition that a 
plaintiff must, in suing, bring forward all his grounds of right to 
the relief he seeks, and observed that this principle was in ap 
parent courtiet with Ilnnfer v. Stewarf^^ and perhaps also with 
JJ/iisto Patil v. lutmvhandmrai-^ and Srulhar Vhiaffak v. 

Sarauan valad This conflict the learned Judge sought 

to reconcile by reference to an nnreported case in the Bombay 
(lourt, where it is laid down that “ a cause of action is to be 
regarded as the same if it rests upon facts which are integiallj 
connected with those upon which a right and an infringement of 
the right have already been once asserted as a ground for the 

Court's interference.^” ^ 

Adopting this principle as consistent with IJunter v. Stem^U 
the learned Judge held that the cause of action was the same m 
the second and third suits, observing : There is not an allega 

tion of a wholly different right or of a wholly different group of 
facts infringing it in this suit from what there was in the former 
one. The facts are connected in an essential jural relation, so 
that, bad the plaintiffs whole case been brought forward before, 
it would not have involved separate investigations. This beiOo 
so, we think that the plaintiff cannot now sue on the groun 
merely subsidiary to his main ground on which he seeks to reopen 
the litigation. Having striven to establish his title to land by one 
means, and failed, he cannot now establish that title by other 
means which were equally at his command when the former suit 
was tried, and so connected with the grounds on which he in that 


« Xnro Uitfi V. AupuniaUii, Reg. Ap., 
No. .'M of 1873. See Printed Judgnien 

t iw-*i 01Q also th© observation^ 

■ •j-.i w. !«., for 18(4, p._l8. -ee ,, airdhar 

« 4 DeG. F. & J., U58; 31 L. J. (Cb.), of the same learned Judge i - 
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case relied that they ought to have been submitted for considera¬ 
tion together.”* 

The rule here indicated appears to be supported by the terms 
of the recent judgment of the Judicial Committee in Kamesioar 
Pershad v. Rajkumari Ruttun Koer^ noticed below. The cases in 
which Explanation IT was considered and directly commented 
upon will now be presented in their order of decision. 

In Muttu Chetti v. Muttan Chettu^ the defendants and two m wimU 

^ Kxplaiuitioii 

others had jointly executed a document promising to pay to 
plaintitF a specific sum of money and a certain amount of grain. 

The plaintiff had previously brought a suit upon an alleged 
promise by the defendants, subsequent to the advance, to pay 
their proportion of the loan. The Full Bench held the matter was 
not res judicata or within the meaning of Explanation H, as it 
could not be said that the claim upon the original agreement 
ought to have been made ground of attack in the former suit which 
was based upon what was held to be a mere acknowledgment of 
antecedent liability. Kernan, J., however, considered the claim to 
be for the same matter supported or evidenced by a different 
means, within the authority of Denobundhoo Chowdhry^s case.^ 

The effect of Explanation II was considered in Ghursohhit 


V. Ramdut Singh^ a suit for ejectment brought upon notice to quit, 


The defendant relied upon an alleged right of occupancy, and 
pleaded that, in a former suit for rent due under an agreement 
which was dismissed upon failure to prove the agreement, his 
present defence was raised though not adjudicated upon, and, as 
he had succeeded in that suit, he was in the same position as if 
the point had been decided in his favour. 

Garth, 0. J., observed ; “ I certainly do not read Explanation 
II as meaning anything so unjust or unreasonable ... According to 
my view this explanation is meant to apply to a case of this kind; 
where the defendant has a defence which if he had so pleased, he 
might and ought to have brought forward, but as he did not bring 
it forward, the suit has been decreed against him. The explanation 
means to say that, under such circumstances, the defendant is as 


» I. L. R.,3Bom., 140. 

• L. R., 19 I. A., 238; I. L. R.,20 Calc., 
79 [1892]. 


• I. L. R., 4 Mad., 296 [18793. 
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much bound by the adverse decree as if be had set up the defence, 
and that be is equally estopped from setting up that defence in any 
future suit under similar circumstances ; that appears to me to bo 
the sort of case which Explanation II is intended to meet ; it 
cei tainl}' was never intended to enable a party to treat a point as 
having been decided in his favour in a former suit which was in 
fact not so decided, and which it was not necessary for the pur¬ 
poses of the suit to decide at all.” * 

In ^"arain Dutt v. Bhairo Bukhslipal? the facts were as follows: 
The owner of an eight annas share in a certain mouzah mortgaged 
his share to Narain Dutt, and the share was inherited on the owner s 
death by his son rirhhn, who caused daklul kharij to be effected in 
respect of four annas in favour of one Sital, and sold the remain¬ 
ing four annas to the defendants. They and Sital sued the plain¬ 
tiff to redeem the inortjjage and obtained a decree, no defence 
being made. The plaintiff then sued to establish his right of 
pre-emption in respect of the four annas sold by Pirbhu to the 
defendants. The Court held with some doubt that the plaintiff 
should have asserted his right in the previous suit. 

lu Sultan Ahmad v. Mania Bakhsh^^ the plaintiffs sued to recover 
a share in certain property claiming under the will of their mother 
Mammo. In a previous suit brought by Mammo to establish her 
rights as against the defendants, the plaintiffs had, upon their 
mother’s death, been placed upon the record, and it was held that 
their father was entitled to the property ;as heir to his wife, and 
that the share was liable to be sold in execution of a decree which 
the defendant held against him. The plaintiffs did not in that suit 
assert their rights under their mother’s will. The Court held that 
the plaintiff’s title under the will should have been made a ground 
of defence in the previous suit, and that the plea was therefore res 
judicata under Explanation II. 

In Nirman Singh v. Phulman Singh^^ the plaintiff had previously 
sued the defendant and another, his co-sharers, for possession of 
his share in the property, and it was held that they were in pos¬ 
session of the share as mortgagees from a person from whom the 


» I. L. U., 5 Calc., 923 (924, 5). 
*1. L. R., 3 All., 189 [IsSO]. 


• I. L. R., 4 All., 21 [1881J. 
■•I. L. R., 4 All., 65 [1881J. 
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illuintiff derived liis title. The plaintiff afterwards sued the defend¬ 
ant for possession, alleging, that the mortgage was invalid. The 
Court held that the mortgage was matter in issue in the previous 
suit which matter was res judicata within section 13 of the Code 
and Explanations I and II. 

In Sheo Ratan Singh v. Sheo Sahai Misr, the Explanation 
was further considered. There one Rajkumari, the childless 
widow of one Lakshini, and his nephew, Bhagwan, sold a portion 
of his property. The brothers of Bhagwan then brought a suit 
against the vendors and vendee to establish their right of pre-emp¬ 
tion, asserting their right to immediate possession of the property 
on the ground that they, as well as Bhagwan, had entered into 
exclusive possession of the estate of Lakshini as his heirs. It was 
held that Rajkumari had succeeded to, and was in possession of, 
the pi’operty as the separate estate of her husband, and no question 
ns to the title of the plaintiffs as actual heirs of Lakshini was 
finally decided. The plaintiffs again sued to have the sale-deed 
declared invalid on the ground that Rajkumari was incompetent to 
alienate the property and contended that they had equal rights 
with Bhagwan as the reversionary heirs of Lakshmi. The Court 
observed; “The matter now substantially in issue between the 
parties, v/z., the presumptive title of the plaintiffs to possession of 
the property, if they survive Rajkumari, was not heard and finally 
decided in the former suit. Nor was such alleged and denied 
. , . hy the parties in that suit. What was then asserted by 

the plaintiffs was a idght to immediate possession of a part of the 
property on the ground of actual possession of the rest. 

“ Nor was the plaintiff’s presumptive title matter which might 
and ought ... to have been made the grouml of attack in the 
former suit. The law does not I’equire a plaintiff at once to assert 
all his titles to property, or to be thereafter estopped from advancing 
them. A plaintiff may, with the leave of the Court,* join separate 
causes of action ; but ho is nowhere compelled to do so.” 

In Nathu valad Randu v. Badhu valad Bhika^ it was held 
that a suit to recover possession on the strength of a deed of sale was 
not barred by a previous suit for specific performance of a contract 
of sale and to compel the execution of a sale-deed, the causes of 

•Act XIV of 1SS2, 8 . 44. 
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action l)cin;f ilitYerent in each case, and the object of Explanation II 
being to compel the plaintitf to rely on all grounds which were 
open to him in support of the claim made by his plaint, which in 
the tirst suit was confined to oljtaining a regular deed of sale. 

As observed in the case of Ilari Xarat/an Brahme v. Ganpat- 
mr Daji^^ Ex[ilanations I and II deal with matters constructii^ely 
in issue in a former suit. There the grandson of one of four 
brothers sued the other brothers for partition of the village of 
Saspade. In a previous suit for partition of ancestral property, the 
three brothers had claimed the village as their own property, and the 
other brother had made no claim to the village as subject to parti¬ 
tion. It was held that the matter was res judicata by reason of the 
former suit, the plaintitTs ancestor having neglected to bring the 
property into hotchjiot. 

But Explanation II has no application to a matter incidentally 
decided or the determination of which is immaterial in the first 
suit. In Churn Munjeev. Ishan Chunder the plaintiff sued 

to recover damages for the removal of crops on the ground that he 
had purchased the jote and the crops thereon. The defendant 
contended that the transfer of the jote was invalid.* The plaintiff 
obtained a decree, and subsequently sued in ejectment. It was 
held that the question of the transferability of the jote was not res 
judicata, not having been material to the decision of the first suit. 

In Allunni v. Kunjusha^ the plaintiff sued by virtue of his posi¬ 
tion as karnavan of a tarwad to recover possession of certain lands. 
A previous suit, in which he had attempted to eject the same de¬ 
fendants on the ground that they had forfeited their right to enjoy 
the lands by mortgaging some of them to the prejudice of the tar¬ 
wad, had been dismissed.* The Court held that the previous deci¬ 
sion was no bar, the cause of action being in their opinion different. 
To the same effect is the decision in Kandunni v. Kafiammaj^ where 
the plaintiff, having failed to recover certain land claiming under a 

> I. L. R., 18 Bom., 537 [1893]. relief claimed, and that where severalm- 

* L L. R., 7 Bora., 272 [1883]. dependent grounds of action are available, 

• 9 C. L. R., 474 [1881]. a party is not bound to unite them all m 

♦ I. L. R., 7 Mad., 264 [1883]. one suit, though he is bound to bring be- 

MutUusami Ayyar, J., observed ; “ Itap- fore the Court all grounds of attack aval 

pears to me that Explanation II . . must able to him with reference to the ti e 

be taken to refer to the title litigated in the which is made the ground of action, 
former suit as contradistinguished from the • 1, L, B,, 9 Mad., 251 [1885]. 



CHAP. V,] CASES DECIDED UPON. 303 

demise of 1856, was held not to be precluded from suing on a 
demise of 1835, of which the subsequent demise was alleged to bo 
a renewal. In Thandavan v. Ta/Z/amma,^ the parties having 
executed an instrument disposing of the property of a deceased 
person, one of them set up a will, and in a suit for a declaration 
that the will was a forgery, it was held that it was genuine. The 
same plaintiff then sued to enforce the instruinont, and it was 
held that the previous decree did not preclude him from relying 
on the instrument, and alleging that the will was invalid according 
to family custom. 

It has been held in Bombay under this explanation that a mort- Romi ay. 
gagee, neglecting to obtain a provision teserving his right of sale 
in a redemption-suit, is estopped from filing a suit to recover the 
mortgage money by sale of the mortgaged property. In 2foloji 
V. SagajP the defendant had obtained in 1883 a decree for redemp¬ 
tion which contained no provision as to foreclosure or as to the 
time within which payment was to be made. The plaintiff in 
1884 sued to recover the amount of the mortgage-debt from the 
defendant, personally and by sale of the mortgaged property. 

The defendant paid the amount of the debt into Court, but the 
plaintiff insisted upon his right of sale. The Court held that the 
right of sale of the mortgagee must be deemed under Explanation 
II to have heen a matter directly and subshintially in issue in the 
former suit and to have been merged in the decree, the question 
having been decided in effect or impliedly, negativing the mort¬ 
gagee’s right. The defendant having redeemed within three years 
was entitled to keep the property, the decree for redemption not 
having passed by limitation into a foreclosure decree.^ 

This explanation was applied by the Judicial Committee in two Recent dooi. 
recent cases. In Afahabir Pershad Singh v. Alacnaghten^ the Privy Counc 
previous suit was on a mortgage-bond, and in that suit the 
defendants set up that by a separate specific agreement they were 
entitled to set-off rents due hy the plaintiffs as their tenants, but 
they failed to prove the agreement, and a decree was passed 

» I. L. R., 16 Mad., 836 [1892]. dissented fromin A’ant/A/wajni v. Jaganatha^ 

a I. L. R., 13 Bom., 567 [1888]. I. L. R., 8 Mad., 478 [1885]. 

* Seo Qun Savant Bal Savanl v. Narayan * I. L. R., 16 Calc., 682; L. R., 16 I. A., 

Dftond Savant, I. L. R., 7 Bom., 467 [1883], 107 [1889]. 
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\vitbonl :inv doiUiction being made for the rents. The defendants 
then olitaino 1 rent-decrees, and the plaintiffs purchased the mort¬ 
gaged estate at the sales held in execution of those decrees. The 
defendants then sued to have the sales set aside, and to have the 
mortgage-debt extinguislied by setting it off against the amount 
due to them for rents. The Judicial Committee held that the 
ef[uity upon which the defendants relied should have been pleaded 
in defence to the former suit, observing: “ Their Lordships 
entertain no doubt that the proper occasion for enforcing the 
e(|uity now pleaded would have been in defence to the mortgage- 
suit of 1877. Tliat was certainly the suit in which any account, 
to which the appcdlants were entitled as in a question with their 
mortgagees, ought to have been taken. But the appellants not 
only abstained from putting forward any claim to a general 
accounting ; they declared in their pleadings their intention of 
bringing a separate action for recovery of the rents, a proceeding 
which would have been wholly unnecessary if the plea which they 
urge in this appeal had been put forward and given effect to. 
The plea is within the meaning of section 13 of the Civil Pro¬ 
cedure Code of 1882, a matter which ought to have been made 
ground of defence in a former suit between the same parties, and 
the appellants are therefore barred from insisting on it, exceptione 
rei judicatae.”^ 

The rule not to In Kameswav Pershad v. Rajhimari Ruttun Koer} the Judicial 
whoro the mat. Committee say that it depends upon the particular facts of each 
hoth'suits'aro” caso to dccidc whcthci' a matter ‘ ought ’ to have been made 

ground for defence or attack. In the case now cited, the personal 
liability of the defendant might and ought to have been claimed 
against him in a former suit brought upon the same bond to 
enforce a charge alleged to be created thereby upon the corpus 
of the estate. Their Lordships observed : ‘‘ That it ‘ might have 
been made a ground of attack is clear. That it * ought ’ to have 
heeriy appears to their Lordships to depend upon the particular facts 
of each case. Where matters are so dissimilar that their union 
might lead to confusion, the construction of the word ‘ ought ’ would 
become important; in this case the matters were the same. It was 

» I. U R., 16 Calc., 6S2 ; L. R., 16 I. A., » L. R., 19 I. A., 234 (2-38); I. U R., 

113, 114. 20 Calc., 79 [1892]. 
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only an altornativo way of seeking to impose liability upon Uun 
Babadoor, and it appears to their Lordships that the matter 
‘ought’ to have been made a ground of attack in the former suit, 
and therefore that it should bo ‘ deemed to liave been a matter 
directly and substantially in issue ’ in the former suit, and is res 
judioata.” 

Explanation III contemplates a decz’ee being passed which does 
not expressly grant a certain relief, and it lays down that such 
relief must in that case be deemed to have been refused. It has 
no application to a case where a suit was not heard and determined, 
but was allowed to be withdrawn without leave to bring a fresh 
suit.^ 

There is neither reason nor authority for the contention that 
Explanation III was meant only to bar so much of the claim as 
is expressly dealt with in the judgment, but is not referred to 
expressly in the decree.^ 

The effect of Explanation III was considered in the recent case 
of Ramahhadra v. Jagannatha? In a suit for partition, the 
plaintiffs had asked for ten years past profits and for subsequent 
profits, and an issue was recorded to that effect. The Court gave 
a decree for partition with three years’ mesne profits prior to the 
suit, the judgment and decree being silent as to the subsequent 
profits as to which there was no appeal preferred. The plaintiffs 
now sued to recover mesne profits for five years from tlie date of 
the previous suit, and the defendant objected that the mesne profits 
must bo taken to have been refused by the previous decree. The 
Court observed ; “ The legal effect of Explanation III is that of 
treating the omission to grant the relief asked for in the plaint 
as equivalent to an express refusal, and the claim thereto in a 
fresh suit as res judicata. The obvious intention is to prevent 
parties, who once submit their claim for subsequent profits to 
adjudication in a suit for possession of immoveable property based 
on title, from harassing their opponents with a second suit in 


* Kamini Kant Roy v. Ram Sath 
Chucherbutty, 1. L. R., 21 Calc., 265 
[1893]. 

■ Jibun, Daa Oiwal v, Duryn Pershad 
Adhikan, I. L. R., 21 Calc., 262 (255) 
[1803], 


• I. L. R., 14 Mad., 328 [1890]. So© 
Mon Mohan. Sircar v. The Secretary of 
Suite for India in Council, I. L, R., 17 Calo., 
968 [1890]. So© Jibun Dm Osteal v, Durya 
Pershad Adhikari, I, L. R., 21 Calc., 252 
[1893], 
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rospect of the ^ame claim. If the District Court failed to adjudi¬ 
cate upon it, the a|)pellants’ remedy lay in rectifying the error by 
appeal, but not in relying on it as the basis of a second suit.” 
The Court, therefore, held that the mesne profits accruing up to 
the date of the partition decree must be taken to have been con¬ 
structively disallowed, but that the plaintitfs’ claim to mesne 
profits accruing since the decree was not res judicata. 

Wc-'-iie i>rofiu In J/o/i Mohuii S/rcar v. The Secretarif of State for India m 

Connelly^ it was held by a Division Bench in Calcutta that where 
a decree for possession is silent as regards mesne profits which 
have accrued between the date of the institution of the suit and 
delivery of possession, a separate suit will lie for such subsequent 
mesne profits, sections 13 and 244 of the Code being no bar to 
such suit. The Court has powTr to award mesne profits either up 
to the date of institution or to that of delivery of possession, and 
section 211 of the Code is not imperative but discretionary. 

In Jihan Das Oswal v. Durga Pershad Adhihari^ the 
plaintiffs claimed mesne profits as well in respect of the period 
preceding the date of institution of the former suit as in respect 
of the period succeeding that date and extending up to the date 
of the recovery of possession. It was held, distinguishing the 
earlier case, that the claim for mesne profits prior to the institution 
of the first suit was barred. 


* I. L. R., 17 Calc., 968 [1890]. Seo TmsUe of Bengal, L. R., 8 I. A., 197 
Sadasiva Pilfai V. Ramnlinga Pillai, L,R., (206) [1881]; Pratap Chmdra Bvrna, v, 
2 r. A., 219 (228) [1876]; Falhaniddin 4 B, L. I{. (F. B,), 113 [1869]. 

MaJwin^ A/t.'fuR dmedhry v, OJicial * I, L. R., 21 Calc,, 252 [1893]. 
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Tbo Court iimst exercise its judiL-ial mind: Jenkius y. [1M)7]—There must 

1)0 n fair trial of rinht—FiiuUiit^s which nro inconclusive or Imsod upon technical 
points do not work an estoppel—Jud^'iuents hy dcfaidt—Inconclusive adjudica¬ 
tions—Judgments upon technics! points—Failuro to i;ivo security for costs —Suit 
dismissed for plaintiff’s non-appearance—S, 103 bars fresh suit for the same object 
and upon the sumo cause of action— Shoukat' Baksh v. Dnijn Shankay [1887]— 

CAfind A'our V. Pariah Sinyh [1888]—Rule enunciated—Rower to allow plaintiff to 
withdraw with liberty to bring fresh suit—Application of s. 373 read with Watgon 
V. Collector of linjghnhye [1809], where there has been a heariui' but no adjudica¬ 
tion on the merits—Difrerence of o|)inion at Allahabad—Noijlcct to pt oducc evidence 
—Marriott v. Z/fimy>/on [1797]—Suit dismissed on the grouml of limitation—Upon 
appeal the ronttor ceases to be res judicata—Ex ptiiie dccees in tent-suits—C.'dculia 
Full Bench decisions—Decree for rent pnssetl upon defendant’s ndmis.sions—No res 
judicata unless the Court has found what is the proper rale *)f rent—Concliisiveness 
of partition-proceedings—No res judicata unless issue raised and Hnally decided— 

Estoppel by conduct or by previous decision. 

In order to set in motion the rtilc of res judicata it is not only The Court 

/ .1 .1 1 1 1 \ riujst exorerso 

necessary (except in the case oi jiKlginent by consent or cleiaiilt) io jmncini 
that a Court of competent jurisdiction shall have adjudicated upon !!!'Rii'iior*tson"^ 
the question, but its decision must have been final and binding, 

“ Res judicata,” said Lord Romilly in Jenkins v. Rohe^'tson^^ “ by 
its very words, means a matter upon which the Court has exercised 
its judicial mind, and has come to the conclusion that one side is 
right, and has pronounced a doci.sion accordingly. In my opinion 
reS judicata signifies that the (*ourt has, after argument and con¬ 
sideration, come to a decision on a contested matter.” The matter 
must have been heard and finally decided, and the deci.sion must 
bo such as the Court making it could not alter (except on review), 
or reconsider of its own motion. Such a decision may, however, be 
final before it is appealed from within the meaning of the rule of 
res judicata.® 


> L. R., 1 H. L. (Sc. Ap.), 117 [1807]. Ch. 15. IG. 

Soo tills case oxploinca in /n re Smith » Act XIV «.f 1882, «. 13, Expl. IV, 
American and Mexican Co., L. It., ’95, 1 
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Tlii.ro mn't 

I'O a f^iir Hitil 
uf 


Wiiat wo have to be satisfied of,” said Scotland, C. J., in “t/t/- 
aitfa W ear v. Kutama Xadtinar,^ is that the ground of legal right, 
upon whieh the jilaintiff sues, was a point raised and opened for 
decision in the former suits, and that it was finally dealt with by 
the jiuhnnent and decree.” In other words, the cause of action 

k' ^ 

must be heard and determined. 


.1 Mil:;inonis liy 
ri>n-!cut or lie- 
fuulr. 


But a judgment by consent is as effective as an estoppel between 
the parties as a judgment whereby* the Court exercises its mind on a 
contested case, for “ a judgment by consent is intended to put a stop 
to litigation between the parties just as much as is a judgment 
which results from the decision of the Court after the matter has 


been fought out to the eml.^” 

Fin'iinfis It sceius howcvor to be true, generally speaking, that no finding 

alhuhisivo° 'Jr which is inconclusive or based upon technical points can operate as 

npun . 

tcclinicalpoiuta bur. 

an in Ilou-un v. rane,’’ the clofenclant pleaded, m an action for 

rent upon a building agreement, that a tenancy from year to year 
had been substituted for the agreement, and that notice to quit had 


been given and accepted in Slichaelmas 1858, after which date no 
rent was due to the plaintiff in respect of the premises. The plain¬ 
tiff replied by way of estoppel that lie had signed judgment against 
the defendant in respect of rent due after that date upon the de¬ 
fendant’s default to plead. It was held that the defendant was not 
estopped by his omission to setup this defence in the former action, 
the Court holding that estoppels arc not to be extended without 


authority. 

In Goucher v. Claytonf^ the licensees of a patent were held not 
to he estopped in a suit for infringement by reason of their having 
in a previous suit consented to judgment being given against them, 
and having taken out a license to use tho invention. “ There is no 
evidence,” said Wood, V. G., “ of any issue between the parties. 
The defendants are supposed to say, ‘ We thought il not worth our 
while to try the question, and we therefore did not raise the issu^ 


* 2 Mad. H.C. R., 131 (MO) [lSt54]. See 
Saikoppa Chtiii v. Hnni KulamlapHvi^ 3 
Mad. H. C. Rm 84 (IS66] : It is neces¬ 

sary also to show that tbe>o w.is u decision 
finally grantiu^^ or withholding tho relief 
soujiht. * Res judicata dicitur 
controvorsiurum pronuuti itiono judicis 


accepit, quod vel condeninatioao vo) 
lutione contin^it’ XLII, Tit. i 

§ I] 

» In re SoiUh American Co. ex parte Ban^ 

of England^ L. R., *95, 1 Ch. 37, 50 [1894J* 
•IOC. B. (N. S.), 813 [1861}. 

•* 11 Jur. (X. S.), 107 [1865J. 
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They submitted and paid 40^. damages and costs, possibly because 
tliey might have been unwilling to give over working, or incur the 
expense of litigation. At an}' rate, there appear to have been no 
pleadings in the action.” 

Similarly, in the case of Riujhoonath Singh v. Ram Coomar 
upon a remand neither party appeared and the suit was 
accordingly dismissed. The Court held that the plaintiff might 

biing a fresh suit, the matter not having been conclusively heard 
and determined. 


In Brammoge Dassee v. Kristo Mohnn Mookeyjee,^ the daughter 
of a Hindu widow sued on behalf of her two minor sons to recover 
their grandfather’s share as reversioners. In a previous suit upon 
the same cause of action and against the same defendant, the Hindu 
widow cited the defendant as a witness, and on his hiilure to attend 
the suit was dismissed. The Court observed : “Tlie rule that a 
decree against the widow binds the reversioner is subject to this 
qualiBcation, tffiit there has been a fair trial of right in the former 
suit. That has been laid down in what is commonly called the 
Shivagunga case,^ i\nd in the decision of this Court to the same 
effect, with which I entirely concur, in the case of Mohima Chun^ 
dev Rog Chowdhvg v. Ram Kishore Acharjee Chowdhrg^ It was 
theie pointed out that the Privy Council in a more recent case^ 
have said that, while tliey adhere to the rule that the widow repre¬ 
sents the estate of the reversioner for some purposes, it is her duty 
not only to represent the estate but to protect it also.” 

The mortgagor of a certain share in joint property sued his co¬ 
parceners for partition and possession, but when the suit came on 
for hearing allowed judgment to go against him by default. Sub¬ 
sequently the mortgagee, who had advanced the mortgage-money 
to enable the mortgagor to bring the previous suit, brought a suit 
against the mortgagor and his co-sharers to obtain possession of 
the share. The Court held that the previous suit was no bar, and 
that the circumstance that the mortgagor had permitted in that 
suit a decree to go against him by default, tended to show that he 


» 14 W. R., 81 [1870]. 
a I. L. K., 2 Ciil., 222 [1876]. 

* Katama Natchierv, Srimut Rajah Moot' 
too Vijaya, 9 Moo. I. A., 539 [1863]. 

0, E 


^ 15 B. L. R., 142 (159) [1875]. 

* Nugtnda' Chundei' Ghote v. SreemxUty 
Kaminte Dotsee, 11 Moo. I. A., 241 
[1867]. 
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was not acting as the mortgagee’s agent, and was very probably 
acting in collusion with bis conarceners in abandoning the suit. 
The second suit was, however, on other grounds held to be wrongly 
tVamedd 

A recent case belbre the Privy Council affords an illustration ot 
what does not amount to a final adjudication. In Lahshman Dadd 
Saik V. Ramchandva Dada the elder of two sons sued to 

obtain a declaration of his right to partition of the ancestral estate 
during his father’s lifetime. Tlie suit was dismissed, as to part of 
the property as premature, and as to another part because the 
property was beyond the jurisdiction of the Court. After his 
father’s death, the plaintiff sued his brother, who claimed the pro¬ 
perty under a will. The Judicial Committee were of opinion that 
there was nothing in the former suit which amounted to an adjudi¬ 
cation between the brothel’s as to their rights in the joint ancestral 
estate on their father's death. 

In Kanai Lall Khan v. Sashi Dhason Biswas ,^suit by the 
mortiiaoree aiiainst the mortgagor, the defendant died pending suit, 

o o o o o ’ . i' 

and certain persons were made parties as the representatives ot tne 
mortgagor. They denied that they were the representatives, but 
no issue was raised or decided on this point, and a decree was 
made for the sale of the property. In a suit by them to have it 
declared that the mortgage and decree only affected the wido^' s 
life-interest, it was held that the decision in the jirevious suit 
was no bar. 

Where a party agreed to be bound by the oath of certain persons 
taken in a certain temple as to questions of fact put in issue in the 
suit, the Madras Court held, upon the construction of sections d 
and 11 of the Indian Oath’s Act,* that the decision of a question of 
title so arrived at could not be regarded as an adjudication operat¬ 
ing as an estoppel in any future proceedings, and observed : “ The 
terms of the Act indicate that the party consents to be bound onlj 
in respect of the subject-matter of the pending proceedings, and 


> Kri$hnaji Lakshman v. iiaaran* .Vor- 
at'i'fiv, I. L. R., 5 Bom., 496 [1880J, 

«I. L. R., 5 Bom., 48 [1880]. 

® I. h. R., 6 Calc., 777 [1881], foUowed 
in <7ou>'mont Dabte v. Jugut Chandra 
Audhikari, 1. L. R., 17 C.ilc., 67 [1889]. 


See Bepin Behan Bundopadhya v. Brojo^ 
nath Mookkopadhya, I. L. B.» ^ Calc., J 
[1882]; Delhi and London Bank v. Orchard, 
I. L. R., 3 Calc., 47; li. 4 I. A., 127 

[1877]. 

• Act X of 1873. 
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referred to Jenkins Eohertson^ as an authority that a determina¬ 
tion of matters in issue, otherwise than by the Court, is not a 
jndicium”^ 

It is of course clear that no finding upon a question not directly 
put in issue and no opinion incidentally expressed can be regarded 
as a final judgment.® 

The rule of res judicata does not apply where a suit has been jn.l^Mnonta 
dismissed for misjoinder or undervaluation. In 

Salim V. Nahian Bibi* a suit to establish the purchase of certain 
property in execution of a decree was dismissed “ in its present 
form” on the ground of misjoinder, and because the plaintiflp failed 
to pay within the time limited certain additional Court-fees. In a 
subsequent suit upon the same cause of action against the same Court-fees, 
parties, the Court held that the former suit was no bar, there havinff 
been no adjudication upon the merits. In Bullabh Jogi v. Narayan 
Lahltu^ a suit to establish the right to use certain cooking utensils 
was dismissed upon appeal on the ground that it Avas improperly 
valued. In a subsequent suit the Court held that the plaintiffs 
were not precluded from presenting a fresh plaint in respect of the 

same cause of action, the former suit having only failed by reason 
of an informality. 

Similarly, Avhere a suit Avas dismissed because it Avas considered Parties, 
that all the proper parties had not been joined, the Court held upon • 
the construotion of section 2 of Act VIII of 1859 : “ It is not 
enough that the former suit has been heard and determined. The 
cause of action must be heard and determined.”® In Futteh Sinyh 
<r. Mussamut Luchmee Koer,'' upon the same section Phear, J., 
observed : “ It seems clear that the objection to a suit on the 
p-ound of multifariousness or misjoinder of causes of action 
is an objection to the hearing of the suit ; and if it prevails 
nt whatever time, it has the effect of preventing a determination. 

. . . The fact that the Court has in form passed a decree dismissing 
the suit does not alter the character of the determination.” 


* L. R., 1 H. L. (Sc. Ap.), 117 [1867]. 

® Ktsluiva ThAiragan, v. liudran, Nam- 
Uudri, I. L. R., 6 Mad,, 259 [1882J. 

» Skib Noth Ckaittrju, v. NtihoUutK 
Ch<U(ai€e, 21 W. R., 189 [1874]. 

* I. L. R., 8 All., 282 [1886]. 


» 4 Bom. H. C. (A. C.), 110 [1866]. 

foonm^und 

Afulhtt, 21 AV. U., 272 [1874]. 

» 21 W. It,, 105 [1874], reforrioi to 
PoKdt V. CocUrtU, 4 Hare, 562 [1845]. 
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So a case summarily dismissed for a technical defect or irregu- 
larit}' of ail}' kind cannot ^vork an estoppel by judgment.^ To 
conclude a plaintiff by a plea of res judicata, it is not sufficient 
to show that there was a former suit between the parties. It is 
necessary also to show that there was a decision finally granting or 
withholding the relief sought.^ 

In Roghoonath Mumlid v. Juggut Bundhoo Bose^ ^ certain 

raiyats in a suit brought against them by their zemindar, alleged 

that the area and the rent payable in respect thereof had been 

overstated, but the suit was decided against them on the ground 

that they had signed jamabandis. It was held that a suit by them 

for measurement was not barred. Admitting that the measurement 

© 

of the land had been a matter directly and substantially in issue in 
the former suit, it could not be said that such matter was heard 
and finally decided. 

"Where a suit was dismissed, having regard to section 42 of Act 
I of 1877, on the ground that the plaintiffs had omitted to sue for 
possession, but had merely asked for a declaration of their pro¬ 
prietary right and to have a certain gift set aside, the decision was 
held no bar under section 43 of the Code to a suit for possession 
and to have the deed declared void.* 

There can be no question of res judicata where a suit has been 
dismissed on the ground that the Court had no jurisdiction to try 
it ; ® or that it should have been instituted in a Court of inferior 
jurisdiction,® although a decision may have been given upon other 
issues ; or where it has been dismissed because the permission of 
Government was not previously obtained or as against a party 
whose name was ordered to be expunged from the record in a 


' lirtninn/4 Roy Choxr^hry v. Bhayhut 
MokaiiaUvr, 3 W. R. {Act X), 140 [1865] ; 
Shokhtt Berra v. Mehdee Mrindid, 9 W. 
R., 327 [1868], approved in Ramireddi v, 
S"hbareddl, I. L. R., 12Mnd., 500 [1889]. 

» Sailajjpa CktUi v. Rani Krdandapv.ri 
Xachiyar, 3 Mad. H. C., 84 [1866]. 

* I. L. R., 7 Calc., 214 [1881]. 

Ram Seirak Sinyk v. NaLxhed Sinyh, 

. L. R., 4 All., 261 [1882]. 

* Bahan ifayarha v. ^’ayu Shrarveha, 
I. L. R.,2Bom., 19 [1876], a case where the 
rights of the Crown and of the public in 


the waters and tho subjacent soil of the 
soa are exhaustively discussed. The cause 
of action in the two suits was, however, 
different. 

* Ram Oobind J/ui v, 2funyitr Ram 
C/torrdhry, 13 C. L. R., 83 [1883]. See 
Rajendro Lall Ooaaami v. Shamachwr* 
LaJion, I. L. R., 5 Calc., 188 [1879], as to 
undervaluation. 

’ Pattarar-yMttdalir. Audimtda Mridalit 
5 M-id. H. C., 419 [1870] ; Pufah' 
J/eAefi r. Tidjd, I. L. R., 3 Bom., 223- 
[1879]. 
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former suit;^ or wlioro a suit to remove an attaclnnent is dismissetl 
on the ground that the attachment has already been removed or 
where a suit has been dismissed for failure to pay the costs of ser¬ 
vice of summons on the defendants;® or on the groimtl that it was 
premature or wrongly framed.^ 

Certain cases in connection with sections 102, 103, 373, and 381 
of the Code have now to be considered. 

In Rnnyrav Racji v. Sidlu ^[ahom€dy^ the defendants had in a 
previous suit prayed to have a promissor}^ note delivered up and 
cancelled on the g'‘ound of fraud and want of consideration. That 
suit was dismissed on the then plaintitfs falling to give security for 
costs \inder section 381 of the Code. In a suit upon the note, the 
Court held that the previous suit was no bar to the cpiostion of 
fraud and want of consideration beins: raised, observinnr : “ I do 
not think that the Court can properly be said to hear and decide a 
matter which it is relieved from hearing and deciding by the 
plaintifF s dehnilt.” 

In the above case the defendant was met with an answer of res 
judicata to his defence. Latham, J., remarked : “I can, however, 
feel no doubt that under the words of section 13 of Act X of 1877 
‘suit or issue,’the answer is admissible to estop a defendant from 

defence as well as a plaintiff from attack, and in England Outram 
V. Morexoood'^ is directly in point.” The learned Judge further 
observed : “ I give no opinion as to the result if a plaintiff whose 
suit had been dismissed under section 381, should again attempt to 
litigate the subject-matter of the dismissed suit. Possibly the 
reference to section 373 may be found sufficient to preclude him 
from so doing.” 

The learned Judge raised a further question which has been 
discussed in subsequent cases. He remarked: “I think it clear 


Ss. :373, :m. 
Pl»intilf faiU 
ll.n to kivo 
security for 
costs and to 
obtain IcHVO of 
Court. 


* Kaltt Coomu' DuU Roy v. Pivn 
Kiihoree Cfuticdhrain, 18 W. R., 29 [1872]. 

* KaskiiuUh Morsltjtih v. Ramcluindm 
Qopinath, I. L. R., 7 Bom., 408 [1883], 

® Dtasemir Bhxujul v, Mnrli S<Jih, I. L. 
R.. 9 Calc., 163 [1882]. 

* Shaikh Elakte Btiksh v. Baboo Stuo 
y^arain Singh, 17 W. R., 360 [1872]; 
Ramereddi v. Siihharuldi, I, L. R., 12 
Mad., 500 [1889], where a previous 


suit by the as.sijjDco of n mortKn«e- 
bood ngaiust the mortsacor had been 
dismissed on the ground that notice had 
not been civen under section 132 of 
the Transfer of Property Act (IV of 
1882). 

* Dtodhari Singh v. Lala Sttcsurun Lal(, 
3 C. L. R., 395 [1878]. 

« 1. L. R., 6 Bom., 482 [1882]. 

’ 3 Enst, 346 [1803]. 
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that the Civil Procedure Code does not contemplate the dismissal 
of a suit by default under section 102 as preventing the plaintifiP, 
by section 13, trom again litigating the same matter, as if so, the 
first sentence of section 103* would he superfluous ; but, no doubt, 
this may be explained on the ground that the decision under section 
102 is not a final one within Explanation IV to section 13, 
It is hard to conceive that the T-egislature should have inten¬ 
tionally visite{l a plaintift with a heavier penalty for failing to 
give security for costs than for failing to appear. ”3 

Howevei’, in liamchamlra v. Bhlkibai^ a Division Bench of the 


Bombay Court expressed a contrary opinion in an analogous case 
in the following terms :— 

“ e entertain no doubt that it would be contrary to the inten¬ 
tion of the Legislature to allow a plaintiff, whose plaint has been 
rejected for default in the Mamlatdar’s Court under Bombay Act 
III of 1870, to bring another possessory suit on the same cause of 
action in the Civil Court under section y of the Specific Relief 
Act, 1877, The rule of res judicata is laid down in section 13 of 
Act X of 1877, and we think that the x*ejection of a plaint under 
section 13 of Bombay Act III of 1876 is a hearing and final deci¬ 
sion of the suit within the meaning of section 13 of the Code. It 
is certainly a final decision, and the section of the Bombay Act 
itself treats the suit as having been heard, for it provides that the 
plaintiff may take certain steps to have the suit reheard. 

In Gohind Chunder Add^av.Afzul Rahhani,^ Garth, C.J.,consi¬ 
dered the operation of section 103^ of the Code to be limited to 
those cases only where a second suit is brought for the same object 
and cause of action as the suit which is dismissed, and this appears 
to be the correct view. In that case Linton sued Harper for rent 


‘ “ When a suit is wholly or partially 
dismissed under section 102, the plaintiff 
shall bo precluded from brinyin^ ix fresh 
suit in respect of tho same cause of 
action.” 

* I. L, R., 6 Bom., 486. 

® L L. R., 6 Bom., 477 [1882]. 

* 1. L. R., 9 Calc., 426 [1882]. 

la Shankar Baksh v. Daya Shankar, 
L, R., 15 I, A., p. 71 [1887]. Sir Barnes 
Peacock refers in the argument to this case 
ns well as to I^'elson v. Couch, 15 C. B. 


(N. S.), 99 [1863]; and Phillips v. Ward, 
2 H. & Co., 717 [1863], to show that in 
order to constitute a res judicata it must 
be shewn that the plaintiff could have 
recovered in the former suit that which he 
seeks in tho second. See Midland Ry. 
Cn. V. Martin, L. R., '93, 2 Q. B., 172. 

‘ Corresponding with ss. 114 nnd 119 of 
Act VIII of 1859. Seo Mohabeer Ptnrthad 
V. Lala Ram, 11 W. R., 193 [1869] ; MofiZ' 
ooddeen v. Shaikh Amoode&n, 23 W. R., 
59 [1874]. 
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of a pieco of land, and the defence was that the land belonged to 
one Afzul Rabbaui who was accordingly* made a party. The suit 
was dismissed for Linton’s default. A purchaser from Linton 
then sued to obtain possession of the land from Afzul. The Court 
held the matter was not res judicata, the former suit being founded 
upon a ditiPerent cause of action, and the (juestion of title havino- 

only incidentally arisen therein and not having been heard and 
finally decided. 

The Bombay High Court in Ramchandm Jivaji Tilve v. Khatal 
Mahomed Gorid took a similar view of the section. The first suit 
was for redemption against Ramchajidra, the mortgagee, and was 
dismissed for the plaintiff’s default. The plaintiff then sued his 
vendor, who ho alleged had undertaken to pay off the mortgage, 
and Ramchandra, who had since the first suit purchased the equity 
ot redemption, seeking to recover possession, and praying that the 
detendants might be compelled specifically to perform their con¬ 
tracts. The Court hold that the causes of action in the two suits 

were different, and that section 103 should receive a somewhat 
strict construction. 

The conclusiveness of decrees by default under section 114 of Privj; Council 
the Code of lb59 and section 103 of the present Code, came for 
consideration before the Judicial Committee in two recent cases, 
and an authoritative rule has been laid down. In Shankar Baksl 
V. Daya Shankar,^ the mortgagor had, in the year 1864, sued to 
redeem a mortgage, claiming the under-proprietary right in virtue 
ot a sub-settlement. The suit was dismissed under section 114 of 
Act VIII of 1859, the plaintiff not appearing in person or by 
pleader. In a subsequent suit to redeem the mortgage, the 
plaintiff claimed the superior proprietary right. Their Lordships 
held that the difference in the mode of relief claimed did not affect 
the identity of the cause of action which was in both cases the of ac- 

retusal of the right to redeem, and that the Judgment in the prior 
suit was final under section 114. In Chand Kour v. Partah 
Singh,^ the plaintiffs, as nearest agnates of a deceased proprietor, 
sued for a declaration that a gift made by a widow of the estate of 


* I. L. R., 10 Bom., 28 [1885]. 

» I. L. R., 15 Calc., 422 ; L. R., 161. A., 
[1887]. 


• I. L. R., 16 Calc., 98 ; L. R., 5 I. A. 
156 [1888]. 
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her late husband did not afiPeefc their right of succession on her 
death. Prior to the gift, a suit by two of the plaintiffs, praying 
for a declaration and to have the widow restrained by injunction 
from alienating the same estate, had been struck off in 1878 for 
the plaintiffs, default under sections 102 and 103 of the Code. 
The plea of res judicata was raised as against these two plaintiffs. 
Their Lordships held that the plea was inoperative. “The ground 
of action in the plaint of 1878 is an alleged intention on the part 
of the widow to affect the estate to which the plaintiffs had a re¬ 
versionary right by selling it, in whole or in part, or by affecting it 
with mortgages. The cause of action set forth in the present plaint 
is not more matter of intention, and it does not refer to either sale 
or mortgage. It consists in the allegation that the first defendant 
has in point of tact made a de pmesenti gift of their whole interest 
to a third party. That of itself is a good cause of action if the 
appellants’ right is what they allege. It is a cause of action which 
did not arise and could not arise until the deed of gift was executed, 
and its execution followed the conclusion of the proceedings of 
1878. It appears to their Lordships that the two grounds of 
action, even if they had both existed at the time, are different.” 

Upon the provisions of sections 102 and 103 of the Code the 
Judicial Committee observed : “The dismissal of a suit in terms 
of section 102 was plainly not intended to operate in favour of the 
defendant as res judicata. It imposes, however, when read along 
with section 103, a certain disability upon the plaintiff whose suit 
has been dismissed. He is thereby precluded from bringing a 
tijsh suit in respect of the same cause of action. J7ow the cause 
of action has no relation whatever to the defence which may beset 
up by the defendant, nor does it depend upon the character of the 
relief prayed for by the plaintiff. It refers entirely to the grounds 
set forth in the plaint as the cause of action, or in other words, to 
the upon which the plaintiff asks the Court to arrive at a 

conclusion in his favour.” The plaintiffs therefore succeeded. 

In ll atson y. The Collector of Rajshahye,^ a decree had been 
passed dismissing the suit on the ground that the plaintiff had failed 
to prove his case. There was a reservation in the decree aUowing 

13 M. I. A., lC0(l(0)[186y]. Sec.l/<Mm Bihee v. Oomed Ali, 16 W. R., 276 [18711. 
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bim to bring nnotber suit, but tbo case had in fact proceeded 

to final judgment. Section 97 of Act VIII of 1859 allowed tbo 

Court, in all cases where sufficient ground was sbewn and wboro 

final judgment bad not been passed, to give permission to tbe 

plaintiff to bring a fresb suit. And section 373 of tbe present 

Code gives a similar power where tbe suit must fail by reason of 

a technical defect or (in tbe Court’s discretion) for other sufficient 
grounds. 

In the case now cited the Judicial Committee observe : “ Wo 
have not been referred to any case, nor are wo aware of any 
authority, which sanctions the exercise by the country Courts of 
India of that power which Courts of Equity in this country occa¬ 
sionally exercise, of dismissing a suit with liberty to the jilaintiff 
to bring a fresh suit for the same matter. Nor is what is techni¬ 
cally known in England as a non-suit, known in those Courts. 
There is a proceeding in those Courts called a non-suit which 
operates as a dismissal of the suit without barring the right of the 
party to litigate the matter in a fresh suit ; but that seems to 
be limited to cases of misjoinder either of the parties or of the 
matters in contest in the suit; to cases in which a material docu¬ 
ment has been rejected because it has not borne the proper stamp; 
and to cases in which there has been an erroneous valuation of the 
. subject of the suit. In all those cases the suit fails by reason of 
some point of form, but their Lordships are aware of no case in 
which, upon an issue joined, and the party having failed to pro¬ 
duce the evidence which he was bound to produce in support of 
that issue, liberty has been given to him to bring a second suit.” 

The principles laid down in Watsen v. The Collector of Raj shahje^ 
have led to some difference of opinion in the Allahabad High Court. 
The case of Muhammad Salim v. Nahian Bib^ha^ been mentioned 
as having been decided upon a technical point. In that case a 
previous decision of two other Judges of the Allahabad Court, 
Ganesh Rai v. Kalka Prasadj* was dissented from on the ground 
that the suit appeared to have been dismissed in the form in which 
it was brought, because the plaintiff had omitted to file with his 
plaint a document on which he relied. The fact, however, was 


A|»i<lioati'oii of 
8. 373 roixfi 
with Wfitson 
r. Collector of 
Ihijsh.ihyo 
[1860], whoro 
there h is boon 
a hen'inj but 
no mljuclica* 
tion on tho 
JTiorits, 


Difference of 
opinion at 
Allnhabad. 


* 13 M. I. A.. 160 [1869]. 

* r. L.R.,8A11.,282[1886]. 


® I. L. R., .5 All., 595 [1883]. 
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overlooked that in tlie earlier case there had been a hearincf ; and 
the judgment, altliough given upon the merits, was not appealed 
from, the report of that case being misleading. 

In Kudrut v. Dinn^^ another Division Bench at Allahabad re¬ 
affirmed the principle of the decision in Ganesh v. Kalka Prasad” 
upon the ground that issues had been framed at the hearing and 
evidence taken, and the judgment was not appealed from, and 
they distinguished Midiammad Salim v. 2{ahian Jdihi^ ns having 
been dismissed upon a preliminary and teclmical point without 
any hearing or decision of the matter in issue. The same learned 
Judges in JJutucari Das v. Muhammad Mashiat' re-asserted the 
same principle. In the case now cited permission had been given 
to bring a fresh suit, and the decree was held to be in effect one 
of non-suit within tlie prohibition in Watson v. The Collector of 
liajshahjc^^ the decree not being made under section 373 of the 
Code. The previous decisions were reviewed by a Full Bench 
in Sakh Lai v. Bhdchi^ and were held to be reconcilable. In that 
case, a suit for possession of immoveable property was wholly 
dismissed on the ground that the plaintiff had not made out his 
title to the whole of the land he claimed, although ho had proved 
his title as to a one-third share. Leave was expressly reserved to 
him to bring a suit for that share, and in that suit he was met by 
the plea of res judicata. The Court held that this plea must pre¬ 
vail. the decree not being made under section 373. In this case 
the discussion turned chiefly upon the point whether the previous 
cases could be reconciled, and no general principles are in terras 
enunciated. The rule, as established by the Allahabad cases, is 
apparently this that, where a suit fails upon a technical point, the 
plaintiff should be allowed to withdraw under section 373. Un¬ 
less leave is granted to him under that section, the previous suit 
will, if there has been a hearing (though no decision upon the 
merits), work an estoppel by res judicata. 

In Allahabad the rule of section 373 was applied to exe¬ 
cution proceedings in Sarju Prasad v, Sita Pam' but this view 


* I. L. R., 9 All., 155 [1886]. 

* I. L. R., 5 All., 595. 

* I. L. R., 8 All., 282. 

’ I. L. R., 9 All., 690 [1887]. 


» 13 M. I. A., 160. 

• I. L. R., 11 Ail., 187 [1888]. 
» I. L. R., 10 AIL, 71. 
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has now been overruled by the Judicial Cominitteo in Thakuv 
Pershad v. Sheikh Fakir~xdlah} 

In Ram Charan Bnhardar v, Reaz-iiddlxd the plaintiff had in a Calcutta, 
former suit established the fact, as against some of tho defendants, 
that he had purchased the rights of his judgment-debtors in tho 
entire tahik^ but on tho further and more important point as to 
what lands ho was entitled to by virtue of his purchase, tho Courts 
found themselves unable to come to a decision b}-^ reason of errors 
ot form in tho frame of the suit. They therefore refrained from 
deciding that point, and loft the plaintiff to bring a fresh suit, 
framed in such a manner that the Court might be able to grant 

O O 

the relief sought.=^ “ It may be,” said Garth, 0 . J., “ that in the 
former suit both Courts ought, properly speaking, to have insisted 
on proper issues being raised, and to have tried those issues. But 
we are not prepared to say that tho course taken by those Courts 
was ultra vires. They considered, rightly or wrongly, that they 
were not in a position to try the main question in the cause ; and 
it is clear that a question which was advisedly left undecided in 
the former suit, cannot be said to have been heard ami/mall f/ de¬ 
cided within the meaning of section 13 of the Code.” 

It is at any rate clear that, where parties by their own neglect Neglect to 
have failed to produce evidence to prove their case after issue has Jionce.^*^ 
been joined and a decision has gone against them, that decision is 
final and conclusive. 

In the old case of Marriott v. Hamptoiiy^ tho plaintiff had sub- 'lari'iott V, 
mitted to judgment in a suit by the defendant for the price of [1797?.***° 
goods sold, not being able to find a receipt which he held from 
tho defendant. He then sued the defendant for money had 
and received and was non-suited. The Court of King’s Bench 
refused a new trial. 

Lord Kenyon, C. J., observed : “ If this action could be main¬ 
tained, I know not what cause of action could ever be at rest. 

After a recovery by process of law, there must be an end of liti¬ 
gation, otherwise there would be no security for any person. 


* L. R., 22 I. A, 44 [1894]. out prejudico to tbo plaintilT’s right to 

* I. L. R., 10 Calo., 857 (860) [1884]. bring a froAh suit for possession of tho 

* It does not appear from the report lands of tho taluk in suit distinctly ascer- 
whother leave was expressly granted under tained.” 

s. 878. Tho first suit was dismissed “ with- ^ 17 East., 269 [1797]. 
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" It would tend,” said Grose, J., “to encourage the greatest 
negligence if we were to open a door to parties to try their causes 
again because they were not properl}’ prepared with their evidence. 
Of the general principle there can be no doubt.” And Lawrence, 
J., added : “If the case alluded to be law, it goes the length of 
establishing this, that every species of evidence, which was omitted 
by accident to be brought forward at the trial, may still be of 
avail in a new action to overhale the former judgment, which is 
too preposterous to be stated.” 

The remarks of the Judicial Committee in v. The 

Collector of Rajshahi/e^ —“ their Lordships are aware of no case 
in wliicli upon an issue joined, and the party Laving failed to 
produce the evidence which he was bound to produce in support 
of that issue, liberty has been given to him to bring a second suit” 
—liave been acted upon in numerous cases.^ 

It would appear tliat a suit which has been dismissed on the 
ground of limitation alone cannot work an estoppel by res judi¬ 
cata. In BrinihOnm Chitnder Sircar v. Dhununjotf ^Cashkur^ the 
plaintiff suetl to recover possession, and for declaration of maurasi 
moknrari rights with mesne profits, a previous suit on the same 
cause of action having been dismissed under section 27, Bengal 
Act VIII of 1869, on the ground that it should have been brought 
within one year from the dispossession. The merits were not on 
that occasion gone into. The High Court held that the second 
suit was not barred by section 2 of the Code of 1859, but dis¬ 
missed the suit on the same ground of limitation as that on which 
the previous suit had been dismissed. 

Where the decision of a lower Court is appealed to a superior 
tribunal, which for any reason does not think fit to decide the 
matter, the question is left open and is not res judicata. The fact 
of an appeal being in point of form dismissed is not conclusive 
as to every point decided by the lower Court.* In Giuigahishea 


* 13 M. I. A., 170 [1869]. 

» Snhudto Pandoj v. Xolhld PanJetf, 15 
W. R., 573 [1871]; Mojizoodden v. Shuiik 
Amooddtea, 23 W. R., 58 [1875]; Kartlel: 
Chandra Pal v. Sridhar Mandal, I. L. R., 
12 Calc., 563 [1886]; Krdral v. Dinu, I. L. 
R., 9 All,, 155 [1886], 


« I. L. R., 5 Calc., 246 [1879]. See also 
Price V. Khilai Chander Ghott, 5 B. L. R. 
(Ap.) 50 [1870] a case under the Bengal 
Municipal Act [III of 1874]. 

* ChniuUr Coontar Miller y, SU> SHndan 
Daitee, I. L, R., 8 Calc., 631 [1882J. 
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Bhugxd Y. Roglioonath Ojha} the lower Courts had in a previous 
suit decided issues as to title and possession, but on special appeal 
the question of possession alone was adjudicated upon. It was 
held that the question of title was still open to the i)artios, nut 
having been heard and finally decided with the meaning of the 
res judicata section. The reason for the rule is very clearly stated 
in iSllvavH v. NUvaru.^ When the judgment of a Court of first 
instance is appealed against the matter ceases to be res judicata 
and becomes res sub judice. When, therefore, a suit is dismissed, 
but not on the merits, by an Appellate Court, it follows that no 
finding upon the merits should be recorded.^ 

The effect of a former judgment against which an appeal is 
pending is discussed in a previous chapter.* The principle enunciat¬ 
ed in Nilvaru v. Nilvaru^ appears to apply in such a case, and 
this view has been taken by a Full Bench at Allahabad in Balki- 
shany. Kishan Lal.^ 

In the case of ex-parte decrees in suits for rent there has been Ex-parto 
some conflict in the Courts in this country. In Goya 
Auhustee v. Tarlnee Kant Lahoree,’’ the question arose as to the effect 
to be given to an ex-parte decree for rent in a former suit. No 
issues of fact were raised beyond the general issue involved in the 
claim whether or not a certain sum was due in respect of the rent 
claimed. The Court held that the ex-parte decree was relevent, 
not as to the rate of the rent, but solely upon the question whether 
the particular sum decreed by way of rent was due at the time of 
the passing of the decree. 

In Maharaja Beerchumler Manick v. Ramkisken Shawj^ a Full Calcutta Full 
Bench in Calcutta held that an ex-parte decree for rent was ad- 
missiblo in evidence against the defendant to prove the rate of 
rent which he was liable to pay, although the decree had become 
barred by limitation. The question of its value as evidence was a 
question for the lower Courts to determine, and it was open to the 


i I. L. R., 7 Calc., 381 [1881]. 
a I. L. R., 6 Bom., 110 [1881]. See 
Emamooildten Soicdayhw v. S/uiUh Futteh 
Alt, 8 C. L. R., 447 [1878]; Rajah Mokoond 
Narain Deo v. Jonardnn Dey, 15 W. R., 
208 [1871]. See supra, pp. 295, 296. 


* XamUt Lai Rai v, B-nomali LahUH, 
I. L. R., 11 Calc., 545 [1885J. 

* Supra, pp. 296, 297. 

» I. L. R., 6 Bom., 110 [1881], 

® I. L. R., 11 All,, 148 [1888]. 

» 23 W. R., 149 [1875]. 

* 14 B. L. R., 370 [1874], 



riXAL DEClblOX. 


[part II. 


BircLmulor 
Maiiickya i\ 
fiurrish Ch( 
tier Dnss 


<lefeiuluiit to {U’ove fraiul. Another Full Bench, in Blrchnmler 
Miiiiickifd V. HuD'ish Chmidev Dass^^ liekl tlmt an e.v-pai'te decree 
in a. rent-suit is conclusive as to the rate of rent alleged in the 

O 

proceedings in the suit, the question as to the rate becoming res 
judicata by virtue of the decree, and that the fact of ?io execution 
hai'inff ever been tahen out by the decree-holder upon his ex^parte 
tlecree does not prevent the decree having against the defendant 
the conclusive eftect attributed to it. 

Referring to the Full Bench decision of 1874 the Court observ¬ 
ed: “What the Full Bench judgment, in our view of the matter, 
really meant was this : that an ex^pacte decree is primd facie, for 
the purposes of evidence, as good as any other decree, and as 
binding between the parties upon a matter decided by it. But if 
the defendant could show, as he said he was prepared to do, that 
the former decree was obtained by fraud, or that it was irregular 
or contrary to natural justice, or the like, the decree al¬ 

though of force between the parties in the suit in which it was 
given, might be properly considered as of no value for the pur¬ 
poses of evidence in any other suit. A decree obtained ex~parte 
is, in the absence of fraud or irregularity, as binding for all pur¬ 
poses as a decree in a contested suit. If it were not so, a defend¬ 
ant in a rent-suit might always by not appearing, and allowing 
the judgment to pass against him without resistance, prevent the 
plaintiff trom ever obtaining a definitive judgment as to what is 
the proper amount of rent due from him to his landlord ... Of 
course if any fresh circumstances had arisen since the former de¬ 
cree was made, which would justify on the one hand an abatement, 
or on the other an enhancement of the rent decreed in the former 
suit, the Court would be bound to take such circumstances into 
consideration. But no eWdeuce of this kind was adduced by the 
defendant in the present case. The only materials which he brought 
torward, upon which the judgment of the Court below ultimately 
proceeded, consisted of evidence which the defendant might and 
could have brought forward, if he had so pleased in the former suit, 
and which he offered no excuse for not producing on that occasion. 
We think, therefore, that the principle npon which we decided 


* I. L. R., 3 CUc., 3S3 [187Sj. 
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the case of 2\oho J)oori/a lhss€e w Fo>/: Bal's/i Chowd/mrf/^^ and 
which has been acted upon by this Court in other cases, ap[)lies 
with equal force hero.” 

In I^ilmoney S'uujh v. lleera Lall DassJ^ the alleged execution 
[1880] of the decree was held to be fraudulent, and no steps were 
taken to give finality to the decree. A division Bench of the (Ail- 
cutta Court observed ; “A decree is not final within the meanin<x of 
Explanation IV, s. 13, of the Code of Civil Procedure, so long as 
it is open to the Court on the application of the parties to modify 
it.” This decision was followeil in Bhuyimth Patoni v. Ram 
Lochun Deh.^ The decree never having been executed, and its 
executionheinghan'ed, iho) defendants were allowed to dispute the 
rate of rent claimed, and the plaintitf? were bound to prove that 
they had received it. 


The question of the conclusiveness of an ex-parte decree came Modiiusmlan 
belbre a Full Bench of thirteen Judges of the Calcutta High r.*7traV[ii^9]. 


Court in Modhusudan Shaha Muudid v. Brae.* In that case 


four questions were referred. Firsfy whether an ex-parte decree for Quostions 
arrears of rent operates so as to render the question of the rate of 
rent res judicata between the parties? Second, whether it so 
operates, if the rate of rent alleged by the plaintiff is recited in 
the decree, without any express declaration that the rate of rent 
so alleged has been proved? Third, whether it so operates, if the 
rate of rent alleged is expressly declared by the decree to have 
been proved ? Pourlh, whether an ex^parle decree operates so as 
to render any question decided by the decree res judicata, in 
the absence of proof that such decree was executed? 

The Full Bench answered the first three of these questions in issue as to 
the negative, upon the assumption that the question of the rate of 
rent has never been put in issue between the parties by reason of an Kxeciitiou 
express declaration of the rate having been asked for in the plaint. 

As to the fourth question, they declined to give an answer on the 
ground that the matter had not been fully argued. 

The learned Judges considered the cases of Goya Pershad Aw- Calcutta Full 
hustee v.' Tarinee Kant Lahore^ and Birchunder Manickya v. Hur- [1889]. 


» I. L. R., 1 Calc., 202; 24 W. R., 403 • T. L, R.. S Calc., 275 [1882]. 

[1878]. •• r. L. R., 16 Calc., 300 [1889]. 

9 I, L. R., 7 Calc., 23 [1880]. * 23 W. R., 149. 
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TfsJt Chiimler Dass^ as being in direct conflict upon the question 
whether an e.v-parte decree in a rent suit is conclusive as to the 
rate of rent alleged in the proceedings in the suit, and referred to 
an unreported case^ where it is said that in an undefended case 
every material allegation in the plaint is denied impliedly within 
the meaning of section 13 of the Code because the plaintiff has to 
prove every such allegation. The CoiTrt then observed^:— 

“ It was argued before us that the statement in the plaint of an 
alleged rate of rent, in such a case, would not be an allegation so 
material that, in the absence of proof of it, the plaintiff could 
not obtain a decree, even although he were to show conclusively 
that the amount of rent claimed in the suit was actually due, on 
the footing of a different rate of rent from that mentioned in the 
plaint being the true rate. 

Wo think this argument well founded. We think that, if at 
the hearing of such suit, the plaintiff were to prove that the amount 

as rent was actually due, although ho did not 
establish the race named by him in Ins jilaint, he might neverthe¬ 
less be entitled to a decree. That such a case might possibly arise 
is obvious. If it might, it follows that the statement of the rate 
of rent in the plaint is not necessarily an allegation so material 
that the determination of it in the affirmative is involved in the 
act of the Court in making a decree. 

It follows from this that, in our opinion, the mere statement of 
an alleged rate of rent in the plaint in a rent-suit, in which an 
ex-parte decree is made, is not a statement as to which it must be 
held that an issue within the meaning of section 13 of the Code 
of Civil Procedure was raised between the parties so that the 
defendant is concluded upon it by such decree. 

We are of opinion also that neither a recital in the decree of 
the rate alleged by the plaintiff, nor a declaration in it as to the 
rate of rent which the Court considers to have been proved, would 
operate in such a case so as to make the matter a res judicata ; 
assuming, ot course, that no such declaration were asked for in 
the plaint as part of the substantive relief claimed, the defendant 
having a proper opportunity of meeting the case.” 


‘ I. L. R., 3 Cftlc., 3S3. Dost, Sp. Ap., No. 1271 of 18S7. 

• pitncharani Mundnl v. Krishna iVia • I. L. R., 16Calc., 300(306). 
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The principle of the Full Bench ease appears to bo this. Where Thoio mint i»o 
II matter is alleged by the plaintiff in such a manner that, if 
case were contested upon the merits, the Court would exercise its 
judicial mind upon it ; then if the defendant, having an opportunity 
of being heard, refuses to be heard, he must be taken to have 
impliedly denied the plaintifTs allegations. The plaintiff is then 
put to proof of his case and obtains a linal and conclusive decision 
of the Court. E.e pavte decrees generally will be held conclusive 
as to matters which have been heanl and decided on the merits. 

Where a plaintiff* claims as rent a particular sum and the Court Docrooforront 

holds that ho has failecl to establish that to be due, but upon an dSondantT 

^ 1 i * 

admission by the defendant gives a decree for a lesser sum, the 
question arises whether such a decree operates to determine con¬ 
clusively the due amount payable for the year in respect of which 
rent is claimed.^ 

The answer to this question depends upon the facts, whether the What w&a the 
previous decision was that the plaintiff should recover upon the ‘’e^idod ? 
admission, or that the sum so admitted to be due was the proper 
amount of rent payable for the period in question. In the former 
case the question as to the rent payable for the period co\ered by 
the first suit will be res judicata. In the second case, the decree 
conclusively determines the rate of rent until the rate is altered 
by agreement.^ 

In Pannoo Sin^h v. Nirghin Singh^ the Court had in the pre- No resjudica- 
vious suit passed a decree upon the defendants admission without 
finding the proper rate of rent. It was held that such a finding waTth^propor 
did not operate to determine the rate, and that the plaintiff could 
prove what rent was due in respect of subsequent years. But in 
Jeo Lai Singh v. Surfun,^ the plaintiff failed to prove the amount 
of rent claimed by him, and the Court tried an issue as to what 
was the proper amount of rent payable to the plaintiff, and gave 
a decree for the amount which the defendant admitted. Such a 
decree was held to operate as res judicata in a suit brought for the 
rent of a subsequent year. 


‘ Seo Uxirry BeJuiry B/iayat v. J*urt/v/i 
Ahif, I. L. R., 19 Calc., 656 [1890]. 

•II. 

• I. L. R., 7 Calc., 298 [1881], 

0, E 


♦ 11 C. L. R., 483 [1882J. «eo Mon 
Mokinu Dthet v. Binode Beliaree Shaha, 
25 W. R., 10 [1875j. 


25. 
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The question, therefore, in such cases will be whether in the 
former suit the Court came to a decisive finding as to what the 
proper amount of rent was, and this may be ascertained from a 
common sense view of the judgment by seeing what was the issue 
decided. “ Perhaps,’’ observed the Court in Hurry Behan Bhayat 
V. Paryun “it would not be too much to hazard the opinion 

that, as a general rule in these cases, the amount found due upon 
the failure of the plaintiff to prove his alleged jama, upon the 
admission of the defendants, was probably found due as the proper 
amount of jama payable.” 

Where therefore in a rent-suit a Judge tries the question and 
gives judgment on the question “ what is the yearly rent ?” and 
makes that the foundation of his judgment, that decision is res 
judicata between the parties.— Bakshi v. Sizamuddi^ following 
Hurry Behati Bhayai v. Paryun Ahh\ But where a defendant 
has failed to prove that a portion of the land was not in his possession 
such a defence is still open to him in a suit for subsequent arrears, 
each year’s rent being in itself a distinct and separate cause of 
action.— Nilmadhuh Sarkar v. Brojo Hath Sarkar.^ 

Conclusiveness Certain cases as to the conclusiveness of partitioii-proceedines 
proceedings, may be here noticed. In Miissamat Oodia v. Bhopal^ a decree 

for partition was held to bar a suit to declare that one of the 
parties was only entitled to maintenance. In Ghasee Khan v. 
Kulloo^ a case also decided under the Code of 1859, the dismissal 
of a suit for partition on the ground that the plaintiffs had 
failed to establish their rights was held a bar to a subsequent 
suit grounded upon an admission of the defendants in the previous 
proceedings. 

No res judica* Where, however, the previous suit was dismissed as premature, 
raised and nnd no such issue was raised and finally decided, a different rule 
finaiiydecided. ShivTam V. Harayaii^ both the parties in the first suit 

alleged a preWous partition and claimed that the land in question 
had been allotted to them. The Court held that no partition had 
taken place and that the field was joint. A suit for partition of 

* 3 Agra, 137 [1868]: the facts are 
imperfectly reported. 

» 1 Agra, 152 [18C6J. 

• I. L. R., 5 Bom., 27 [1880]. 


> I. L. R., 19 Calc., 656 (650) [1890]. 
® I. L, R., 20 Calc., 505 [1892]. 

“ I. L. R., 21 Calc., 236 [1893], 
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the entire field was held not to he res judicata. In Lakshman 
l\ida Saik V. Ramehamli'a Ihida a suit for partition laid 

been dismissed, as to part of' the property as bein^ premature 
during the plaintifFs father’s lifetime, and as to part on the "round 
of jurisdiction. After his father's death the plaintiff again sued his 
brother for partition. Their Lordsliips of the Privy C’oiincil held 
that there had been no adjudication in the previous suit as to the 
rights of the brothers upon their father’s death. This ruling was 
followed in Konerrai^ v. Gurrav,^ where also the effect of Ex])Ia- 
nation II was considered. 

In the case last cited the plaintiff* had jueviously sued upon 
what purported to be a deed of partition, but the document was 
lield to be invalid, and the suit was dismissed with liberty to the 
plaintiff to sue again for a general partition. The Court appeared 
to incline to the view taken by Garth, C.J., in J)eaohnndhoo 
Chowdhry^s case^^ and held that the cause of action as well as the 
relief sought were different in each case ; and that, although the 
plaintiff might in the former case have prayed alternatively for a 
partition and might have been allowed to combine both grounds 
of attack in that suit, yet it could not be said that he ought to have 
ffone so. Similarly, in XUo Ramchandra v. Govind the 

■dismissal of a suit on an alleged family agreement was held not 
to bar a suit based on a hereditary right claiming a share in a 
vatan estate. So, in Sadu v. Baizay^ a decree obtained upon an 
agreement for a portion of the property, was held no bar to a suit 
in which the plaintiff claimed the whole of the ancestral property 
as heir of his father and brother. 

It is not necessary, however, that the partition to render it Estoppel by 
conclusive should be by metes and bounds. Provided there has preWo^a dec^ 
been an agreement or evidence amounting to an assent or expres¬ 
sion of will, that will be sufficient to estop the parties if there has 
been a change of position.® And if the question has been directly 
and substantially in issue in a former suit the decree in such suit 
will operate as res judicata where the question raised upon that 

> I. L. R., 5 Bom., 48 ; L. R., 7 I. A., • I. L. R., 4 Bom., 37 [1879]. 

181; 7 C. L. R., 320 [1880]. ® Aiumta Balacharya v. Dumodhar Ma- 

* I. L. R., 5 Bom., 589 [1880]. kund, I. L. R., 13 Boro., 25 (31) [1888], 

* I. L, R,, 2 Calc., 152 [1876]. citing West and Biiblor {3rd cd.), 681, and 

I. L. R., 10 Bom., 24 [1885]. see $upmj p. 78. 


Sion. 
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issue has been deci.lea, tlie status of the family having been 
declared in the former suit.* 

In Anaufa B(davha)\t/a v. Damodhav Makund^^ a memorandum 
of partition ^va 3 drawn up between two l)rothers in 1804 dividin^^ 
tlie family iiroperty in eipial shares, and providing that, it at any 
time tlie sons did not agree, they should exercise ownersliii* in 
accordance with the document. In 1870 the plaintiffs sueil tlie 
defendant’s father to recover their lialf share of the rent of certain 
property upon the basis of the partition, and it was held that the 
partition was proved. In 1888 the plaintiffs sueil to recover j)Os>e>- 
sion of certain other property, and the delendants sought to- 
attack the partition, hut it was held that they could not be 
permitted to do so, a distinct issue having been raised ami decided 
in the suit of 1870, although that suit related to different property.^ 
AVhere a jiartition deed between two brothers, A and B, provided 
that the property was only to descend to sons and grandsons, and 
upon the death of A, B sued A’s widow, alleging that he bad been 
joint with his brother, and that by the custom of the family women 
did not inherit, and the Court held that no such custom was proved^ 


and that the deed was an ordinary jiartition-deed, the matter was 
afterwards held to be res judicata between the surviving brother 
and the widow’s daughter.^ A party by his own neglect may 
be held bound by the conclusiveness of partition-proceedings. 
In Sheikh Hossein Buksh v. Sheikh Mitsumi llossein,^ the plaintiff 
by suit established his right to a y-gundas share in a certain 
puttee. Before decree jironoiinced, lie made himself a party to 
certain butwara proceedings before the Collector, but omitted to 
include his claim in those proceedings, and was therefore unablo 
to ascertain his O-gundas share for the purpose of executing his 
decree upon the property. It was held that he could not bring a 
second suit against the same parties to have his right declared. 
In Hari Narayan Brahme v. Ganpatrav Daji^ four brothers bj 
suit partitioned certain ancestral property, excluding the village 
of Saspade. Three of them in their plaint claimed the village as 


* Krishmi Btiuu'i R y y. 

C/ioirdkmni, I. L. R., 1 Calc., 1-44 ; L. K., 
•2 I. A., 283 tl875]. 

* I. L. ru, 13 Bom., 25 [1S8S]. 

* Ritfa\ of Rittapi'r V, Sri RtiJttA Row 


Biicht Sithiya Oari', L. R., 121. A., 16[1884]. 

♦ Veiilnlodri v. Pfda 
I. L. R., 10 Mad., 15 [1886]. 

» 18 W. R., 260 [1872]. 

• I. L. R., 7 Bom.,272[18S-3]. 
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ilot subject to partition, ami the tburtli contenteil himself with 
denying their right. Subsequently the grandson of the fourth 
brother sued the others for partition of Saspailo. It was held 
that the matter was res judicata by tlie former suit, the plaintiff’s 
ancestor having neglected to bring the property into hotchpot. 
The Bombay Court observe upon the conclusiveness of partition 
proceedings, which is subject, however, to certain exceptions, as 
where the property lies in different jurisdictions or, being in the 
possession of a mortgagee, is not available for distribution. 

Where, however, A, one of two joint owners, obtained a decree 
for partition against B, his co-owner, but the commission was never 
proceeded with, and A subsequently obtained a decree for an ac¬ 
count and sale of the property in respect of a mortgage which 
he held against his co-owner’s share, it was held that the second 
decree extinguished B’s riglit to redecun, and that the property 
was no longer subject to partition under the previous decree.^ 


* Kirty Chnudfr iliUev v, Anof/i L L. R., 10 Calc., 97 [1883]. 
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CHAPTER VII. 

JCDGMENTS IN ReM. 

.Judgments in rem—Prior to the Evidence Act—Vai-nlfilamiua v. yfiramma [18W] 
Kitnlo/a Lai/ V. Rail/i't Cl>i'>u [18671—Section 41 of the Evidence Act—Purposes 
for wliicli such judgments are conclusive —Prohate—Competent Domestic Courts— 
Foreign Judgments—Matrimonial—Competent Domestic Courts—Foreign Judu* 
nients—Admiralty—Adjudications in matters of Prize—Foreign Judgments— 
Jurisdiction—Insolvency. 


Judgments in 
rem. 


Judgments in 
rem prior to 
the Evddence 
Act, 


The suliject of jiul^inents in rem reiniiins to he con.sidf'red* 
Much of the dirticulty wliich surrounded this subject is removed 
by the enuctinent in tlie I'R'idence Act^ to be noticed shortly, iit 
leust so far as domestic judgments in rem are concerned. As- 
regards the conclusive eftect of such judgments, their scope ap¬ 
pears to have been much limited by recent decisions,^ and it is 
])robably not inaccurate to say tliat such judgments operate in 
rem only so far as the judgment itself is concerned/^ It will be 
most useful first, to examine the way in which judgments in lem 
were regarded prior to the Evidence Act ; and secondly, to notice 
the purposes for which thev are now to he deemed conclusive. 

Prior to the year 18(J4, the opinion appears to have pre^ ailed 


in India that, if any Court declared the status of anybody or an) 
thing, the validity of an adoption, the partibility ot property, the 


‘ Act I of 1872, s, 41. 

* DeMora v. Concha, L. R., 29 Ch. D., 
268 [1885]; Concha v. Concha, L. R., 11 Ap. 
Ca., 541 [1886.] 

* See pp. 25, 26, aupm, 

* “ One thing has been agreed upon 
with regard to these cases.. that for certain 
purposes, not well defined, the judgment 
is binding not merely inter partes, but in¬ 
ter omnes. . . The difficulty heretofore has 
mainly been to ascertain some principle 
upon which to rest this class of judgments 
so os to determine what classes fall within 
it. It has often been said that judgments 


are deemed to be parties to them. . . Stui 
another ground has been taken with rogurd 
to Prize cases to wit, the propriety of 
leaving the cognisance of such cases ^ 
other Courts having the more «PProp^to 
jurisdiction to try them. . • Again, it has 
often been said that judgments m rem de¬ 
termine status : and thU is sometimes put 
apparently in regard to their broadly con- 
elusive effect. . . It wfll help, however, 
to an understanding of this broadly con¬ 
clusive character of judgments in rem to 
look to the purposes for which they aro 
thus conclusive.” Bigelow on Estoppel,. 


in rem bind all persons because all persons 5th ed., pp. 45—47. 



HISTORY OF JUDGMENTS IN REM. 


391 


CHAP. VH.] 


rule of descent of a particular family, the divisibility of a zemiii- 
dary or any other question of the same nature, the judgment, 
being one upon status, was conclusive against all the world.^ The 
]\Iadras Court in the year 1864 in the course of certain extra- Yarakdiamma 
judicial observations examined the whole question,^ and came to [1864].^”'"'^ 
the conclusion that, in the case of Judgments in Rem, there was a 


fictitious extension of the rule of res judicata in tlie case of certain 
proceedings, and before the rule could be applied in this country, 
consideration should be given to tlie question whether there were 
Courts which would warrant the application of the doctrine of 
decrees in rem. In 1867 the question was fully considered by a 
Full Bench of the Calcutta High Court in Kanhiia Lall v. Radha 
Churn,^ Peacock, (\J., in delivering the judgment of tlie Court, 
concurred in the conclusions arrived at bv Mr. Justice Hollowav, 
and proceeded to examine the meaning of the expression “in 
rem ” and the function of actiones prejudicUdes in the Roman law, 
the latter being in his opinion the origin of the rule as to judg¬ 
ments on actions in which questions relating to status were de¬ 
termined.* These actions were said to resemble actions in rem 
because they did not make any mention of any particular person 
and were not brought upon any obligation ^ Actioms prejudi- 
ciales dealt with questions of paternity, filiation, and other questions 
of status.® The Chief Justice pointed out that there were, at Kanhya Lnii v. 
that time, no suits in India, with the exception of those in the 
High Court in the exercise of Admiralty and Vice-Admiralty 
jurisdiction, which answered to the actiones in rem of the Civil 
Law, and none corresponding with the actio)ies prejudiciaies, and 
continued : “ We have little to do with foreign judgments. Suits 
in the Exchequer for the condemnation of goods are not appli¬ 
cable to this country, and it is therefore unnecessary to refer to 
them.^ We have not as yet any suits here for divorce a vinculo 


* Yarakalnmma v. Ifuramiwt, 2 Mad. H. kul v, Funindi'o Deh Rof/iut, 14 M. I. A , 

C.. 276 (279) [1864]. 367 (373) [1871]. 

* !h., per Holloway and Phillips, JJ, • 7 W. R., 838. 

The Note in Smith’s Leading Cases, 9th ^ /6., 343. 

ed., Vol, ii, p. 838, is there criticised * Ib., 343, Just, Inst., Bk. IV, Tit. 6, 

very fully. See also the observations of s. 13. 

Peacock, C.J., in Kanhyu Lall v, Radlta ® Sandar’s Just., note to ih. 

Chtrn, 7 W. R., 338 [1867] ; and of the » See Varalalomma v. A'nrammn, 2 

Judicial Committee in Jopendro Dd> Roy- Mad. H, C., 276 (287) [1864], 
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matrimonii so far as Christians are concerned, so that no questions 
can arise as to the effect of judgments in such suits.* 

Peacock, c.j. ‘‘ Decrees by Courts of competent jurisdiction for the absolute 

dissolution of marriages are no doubt binding upon third parties... 
This, in my opinion, is not upon the principle that every one is 
presumed to have had notice of the suit . . but upon the principle 
that when a marriage is set aside by a Court of competent juris¬ 
diction it ceases to exist, not only so far as the parties are con¬ 
cerned, but as to all persons.The record, of a decree in a 

suit for divorce or of any other decree, is evidence that such a 
<lecre(^ was pronounced, and the effect of a decree in a suit for a 
divorce a vinculo matrimonii is to cause the relationship of husband 
and wife to cease., but it is not conclusive or even prima facie 
evidence against strangers that the cause for which the decree was 
pronounced existed. 

‘‘ It is unnecessary to consider the principle upon which grants 
of probate and of letters of administration have been held to be 
conclusive upon third parties. It would throw no light upon the 
present question, and the Indian Succession Act,^ section 242, 
points out expressly the effect which they have over property and 
the extent to which they are to be conclusive. 

“It is quite clear that there are no judgments in rein in the 
Mofussil (Jourts, and that, as a general rule, decrees in those 
Courts are not admissible against strangers either as conclusive, 
or even as primu facie evidence to prove the truth of any matter 
directly or indirectly determined by the judgment or by the find¬ 
ing upon any issue raised in the suit whether relating to status, 

property, or any other matter.”® 

Section 41 of the Evidence Act is based upon the above re¬ 
marks. A judgment, order, or decree in order to operate other¬ 
wise than inter paries'must be a final judgment of a competent 
Court made in the exercise of Probate, Matrimonial, Admiralty, 
or Insolvency jurisdiction.* 


Judgments in 
rom, s. 41, of 
the Evidence 
Act. 


* See now The Indian Divorce Act (IV 
«.f 1869). 


* That section as amended hy Act XVIII 
of 1872 provides that—“A final judg- 


Act X of 1865. See raroX-aAmnw v. ment order or decree of a competent Court 


2 .Mad. H. C. R., 2d7e 


___ in the exercise of Probate, .\iatrimonial, 

eo Yunaalamma v. ' Naramma, 2 Admiralty, or Insolvency Jurisdiction, 
Mad. H. C. R., 2 hh. which confers upon or takes aw..y from 


« 
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It is to bo observed that the section is limited in its terms to 
certain purposes for which the judgments of these Courts are 
declared to be conclusive, namely, the legal character to wliich a 
person may be declared to bo entitled, or to which a person may 
be declared not to be entitled, and the title wliicli a person may 
be declared to possess in a specific thing. These purposes remain 
to be considered briefly. 


Purposes for 
wliich conclu¬ 
sive. 


And first as to Courts exercising Testamentary and Intestate pmbato. 
jurisdiction. The High Courts exercise this jurisdiction under fompetunt 
their respectiye charters, and certain other Civil Courts in British 
India have jurisdiction in matters of probate and administration 
under the Indian Succession Act,^ the Hindu AVills Act,^ and 
tile Probate and Administration Act.* 

The decrees of competent Courts of Probate upon the testa-conclusive for 
mentary character of instruments, and upon the title derived from 


a grant of probate or letters of administration, would appear to 
be conclusive upon all persons as to the genuineness of the testa¬ 
mentary instrument and the fact that it was executed accordin<y 
to the law of British India, and as to the legal character conferred 
upon the executor or administrator.* The grant, however, does 
not establish the domicile of the testator,* or the fact that tlie dis¬ 
positions made by the will were within the testator's power. 
“The result,” says Mr. Bigelow, “appears to be that it is the 
judgment of the Probate Court on the will, as distinguished from 
specific findings or facts necessarily involved therein, that is 


any person any legal character, or which 
declares any person to be entitled to any 
such character, or to be entitled to any 
specific thing, not ns against any specified 
person but absolutely, is relev.ant when the 
existence of any such legal character, or 
the title of any such person to any sued 
thing, is relevant. Such judgment, order, 
or decree, is conclusive proof—that any 
legal character which it confers accrued at 
the time when such judgment, order, or 
decree came into operation ; that any legal 
character, to which it declares any such 
person to be entitled accrued to that per¬ 
son at the time when such judgment, 
order, or decree declares it to have accru¬ 
ed to that person ; that any legal character 
which it takes away from any such person 


ceased at the time from which such^judg- 
ment, order, or decree declared that it 
had ceased or should cease ; and that any¬ 
thing to which it declares any person to 
bo so entitled was the property of that 
person at the time from which such judg¬ 
ment, order, or decree declares that it 
had been or should be his property.” 

* Act X of 1865. See s. 242. 

* Act XXI of 1870. 

» Act V of 1881. 

* DeMom v. Concha^ L. R., 29 Ch. D., 
268 [1885] ; Whick<i- v. Ihinie, 7 H. L. Ca., 
124 [1858]; Conclui v. Concha, L. R.. 11 
Ap. Ca., 541 [1886]. 

* ConcJta V, Concha, L. R., 11 Ap. Ca., 
n41 [1886]. 
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binding Upon all persons.'’’ In connection with this subject the 
case of Concha V, Concha in the House of Lords and the elaborate 
arguments in the Court of Appeal^ deserve careful study. The 
above observations will, it is conceived, apply in the case of 
Foreign Judgments in matters of Probate.^ 

Secondly, as to the Courts exercising Matrimonial jurisdiction. 
The different High Courts exercise this jurisdiction by virtue of 
their respective charters, and certain other Civil Courts are em- 
]>owered to exercise such jurisdiction under the Indian Divorce 
Act* and other Acts.® 

Decrees of Domestic Courts in divorce cases, in distinction to 
the specific necessary findings therein and grounds thereof,® are 


conclusive intec omnes' but mav 

* Bigelow on Estoppel, .'ith ed., 230, 
2^31. In .IntHHio//*' Ihtsl v. Mohe.utira 
X.nh iVaifatfar, I. L. R., 20 ealc., 888 
[1S9.3], a suit for construction of a will was 
lieUl not to bo barred by an incidental find¬ 
ing as to the construction by the Court of 
the North-West Provinces in an application 
for letters of administration. Such find¬ 
ing being only conclusive as to the repre¬ 
sentative title of the grantee. See Act V 
of 1881. Ss. 19, 59; Df/iarif Lull S<t»<tyal 
V. Jitgijo Mohita (/osiiin, I. L. R., 4 Calc., 

1 n878]. 

* V. Conrfui, L. R., 29 Ch. D., 
268 (see ej-pccially Mr. Rigby’s argument, 
281—291, where the authorities are fully 
citO'l). See also on this subject a note by 
Mr. Bigelow in ^ho Law Quarterly Review, 
Vol.*ii, 406, and an article in the Indian 
Jurist, 1887, p. 284. See Ahmtdhhoy 
Iliibibhoy v. Viilleehhoy Ctissumbhoy, I. L. 
R., 6 Bom., 703 [1882], for observations 
upon judgments in rom. See also the 
Indian Succession Act (X of 1865), ss. 188 
& 191, and the corresponding sections 
(12 & 14) of Act V of 1881. 

« “Where a will has been proved and 
deposited in a Court of competent juris¬ 
diction situate<l ... in a foreign country 
aud a properly authenticated copy of 
the will is produced, letters of administra¬ 
tion may be granted with a copy of such 
copy annexed.” [Act X of 1865, s. 180, and 
Act V of 1881, s, 5.] Where, however, a 
deceased person has left property in Bnt* 
ish India letters of administration must 


be re-opened on the ground ot 

be granted according to the rides prescrih* 
ed in tho Succession Act, although ho may 
have been ti domiciled inhabitant of a 
country in which the law relating to testate 
and intestate succession differs from the 
law of British India*—Act X of 1865,s. 207* 

♦ Act IV of 1869: Section 2 provides 
that Courts can only grant relief under 
the Act whore the petitioner professes the 
Christian religion and resides in British 
India at the time of presenting the peti¬ 
tion, and can only make djerees of dlsso* 
lution or nullity of marriage where the 
marriage has been solemnised in British 
India, or where tho adultery, &c., ha:^ 
taken place in British India* 

* The Parsoe Marriage and Divorce 
Act (XV of 1865); Tho Native Converts 
Marriage Dissolution Act (XXI of 1866)* 
An Act to provide a form of marriage for 
persons who do not profess the Christian, 
Jewish, Hindu, Mahomedan, Parsee, Bud¬ 
dhist, Sikh or Jaina religions, and to 
legalise certain marriages the validity of 
which is doubtful (Act III of 18/2) ; and 
the Indian Christian Marriage Act (XV of 
1872). 

^ See Bii^elow on Estoppel, 5th ed., 227- 

^ So in England tho verdict of a jury 
at the trial of a petition for divorce by a 
wife against her husband finding that the 
husband has been guilty of adultery and 
cruelty, and a decree nisi in accordance 
with such verdict are couelusive evidence 
of such adultery and cruelty in a subse¬ 
quent suit between the same parties in 
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fraud or collusion.* Mr. Rioolow observes that (|uestions relating 

to the conclusiveness of decrees in cases of marriage and divorce 

have more frequently arisen in cases of foreign decrees. Such 

cases, however, are rare in this country. A divorce pronounced 

hy a foreign Court wonl.l probably he regarded as binding where 

the parties were at the time of the suit domiciled within the 
jurisdiction.^ 

A distinction has, however, been drawn in between tl.e Foreign j,u 

decree of a foroion Court pronouncing a divorce, and a sentence 
of a foreign Court pronouncing the nullity of a marriage. In 
SlncUti'r V. Sinclair,^ Lord Stowell observed that adultery and its 
proofs were nearly the same in all countries, but that the validity 
of a marriage must depend upon the local law, and he was not 
prepared to say that a judgment of a third country, on the validity 
of a marriage solemnised outside its jurisdiction and between per¬ 
sons not its subjects, would be universally binding. The judgment 
of a foreign Christian tribunal having competent jurisdiction would, 
however, since the case of Harvey v. Farnie, in all i)robabiIitv be 
considered conclusive upon mutters of marriage and divorce.* 

The Higli Courts of Calcutta, Madras and Bombay exercise Admiralty. 

Admiralty and Vice-Admiralty Jurisdictions as Colonial Courts of 
Admiralty constituted under the provisions of 53 and 51 Viet., c. 

27, which has been extended to India by Act XVI of 1891.® 

“The one established case,’^ observes Mr. Bigelow, “ of the full Matters of 
operation of a judgment in rem is an adjudication of prize or an 
acquittal thereof in the Admiralty ; it has often been determined 
that condemnations are conclusive upon all persons, not only of 


which the husl)an(l ntfL.* similar relief 
against the who, Jiutler v. Jiit/fer, L. R., 
1894, P. D., 25. But a decree for restitu¬ 
tion of conjugal rights is not res judicata 
whore the decree is not executed and there 
is a second withdrawal from cohabitation, 
KUkfir Lull V. Bui Parcati, I, L. R., 18 
Bom., 32 [1893]. 

> “ You ought to show externally,” 
observed Langdale, M. R., in Petry v. 
Mtddotrcvo/t [10 Benv., 138, 9 (1536)]. 
*‘and independently of the proceedings 
in the cause that there was collusion or 
concert between the parties, but you must 


not wliully lose sight of the proceedings 
themselves which are very often of such a 
nature that you cannot help suspectiiuf 
some bad faith.” 

® Westlake, Private International Law 
§46. 

• 1 Hagg, 294 [1798]. 

• See liouch V. Oarmn, 1 Vos. Sr., 157 

[1748]; Sluiw V. 3 E. & I. Ap., 55 

[1868]; Westlake, § 321 ; Haney v. laniie, 
L. R., 8 Ap. Co., 43 [1882], 

• See In (he uiaffer of (he Falls of 
Eftricl-, I. L. R., 22 Calc., 511 (515b 
[1894]. 
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the title or change of property, hut also of the findings of necessary 
facts upon which the condemnation was j)ronounced. And this 
has been held to he true not only for the purposes of the judgment 
itself, hut also for collateral purposes, such as (piestious turning 
upon a warranty of neutrality of a ship in a contract of insurance 
upon her, where the ship has been seized, condemned and sold 
upon breach of such neutrality. . . . Cases of adjudication 

in the Court of Admiralty in matters of collision have also been 
thought to atford an illustration of the operation of judgments 
in rem.*'^ 


Questions as to the couclusiveness of judgments in matters of 
prize have generally arisen in relation to the judgments of foreign 
Courts.^ Such judgments have been held conclusive not only tor 
their own proper purposes but for other purposes as well, but Mr. 
Bigelow c.Kpresses a doubt whether, since the case of Concha v. 
Concha^ the findings and ground of the judgment, as distinguished 
from the judgment itself, would be deemed conclusive upon all 
the wo rid 


It is a condition ])recedent to the sentence bemg treated as 
conclusive that the foreign Court had jurisdiction. We think, 
said Blackburn, J., in Castrhine v. Lnrie,^ “the inquiry is, first, 
whether the subjeid-matter was so situated as to be within the 
lawful control of the Slate under the authority of which the 
(,’ourt sits ; and secondly, whether the sovereign authority of that 
State has conferred on the Court jurisdiction to decide as to tho 
disposition of the thing, and the Court has acted within its juris¬ 
diction. If these conditions are fulfilled, the adjudication is con¬ 


clusive against all the world.” 

Insolvency jurisdiction is exercised by the High Courts ot 
Calcutta, Madras and Bombay under their respective charters, and 


^ Bigelow on Estoppel, 5th ed., 222. 
® Bigelow on Estoppel, 5th ed., 222. See 
Beriumli v. MoUtux, 2 Doug., 574 [17S1]; 
JltKjkoi V. Corntliits, 2 Sm. L. Ca., 9th ed., 
S25 [32 C.ir. II]; The Helena, 4 Rob. Adm., 
3 [1801], the case of the capture and judi¬ 
cial sale of an English ship at Algiers. See 
(?odfli*d V. Only, L. R., 6 Q. B., 139 (148); 
Sekihsby V. Westenhoh, L. R., 6 Q. 6., 
153—159 [1870], 


• Bigelow on Estoppel, 5th ed., 242. 

♦ 4 E. & I. Ap., 414 (429) [1870]. See 
Camiuell v, Seirell, 3 H ib N., 617 i S.C., 
5 U. & N., 728. 'llie question of the con- 
clusiveuess of the sentences of foreigo 
Courts of Admiralty in matters of Priao 
is discussed at length in the notes to 
Smith’s Leading C.ises, 9th ed., Vol. b» 
882—S96. 
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by the Mofussil Courts under Charter XX of the Code of Civil 

Procedure. The judgment of a competent Court in matters of 

Insolvency wouM appear to bo conclusive only for its own proper 

purposes and objects.as defined by the enactments from which the 
Court derives jurisdiction.' 

As already mentioned, the expression “ Judgments in Rem ” 

does not occur in the Evidence Act, and in this country the 

numher and scope of such judgments aiipears to be extremely 

himted. It is a matter of some doubt how far foreign judgments 

in rem are to be lield as governed by the principles examined in 
the following chapter. 

in Inso^rTnor''"’ England of Foreign Adjudication* 




CHAPTER VIII. 

Foreign Judgments in Personam. 

Vrinciples upon which foreign judginenti are enforced—The matter rests upon the 
ground of duty or obligation—Implied contract—In England the merits may not 
I.e examined—Definitions—Suits to which foreign judgments may operate as a bar 
-Suits lirouglit to enforce foreign judgments—Judgments of the Courts of Native 
States-Conflicting opinions in Bombay and Madras-Amendment of s. H of the 
Code—Leading principles and Indian decisions—(<i) Judgmeot must be final an 
conclnsive-.Vo«.-;ottv. >n [18S9]-Pendency of appeal-(/d '»ay l.e^impeached 

jvs contrary to natural justice—Propositions in Si fnh.^hif v. U exftnhoh [1870]— o un- 
tary wiiivcr of objection to jurisdiction—Madnus decisions—Where submission not 
voluntary— Pan-ii <!• Co. v. Apptuami —Limitation Act, s. 14 Contra^ 

made Itv traveller in foreign country—Madras decisions—Where defendant has had 
no opportunity of making defence and Court has no jurisdiction—Joint Stock Com- 
panics-C„/,/« V. AiUumon [1874]-Bombay decisions-Execution of foreign decree 
-(c) May he impeached on the ground of fraud—v. Opptheimer [\m]- 
Exccution refused on the ground of—(rf) Rule in England that merits may not be 
examined—Reason for the English rule—Suggested rule in India. 


Principles 
<ipou which 
Foreign judg¬ 
ments arc en¬ 
forced. 


Tbe principles upon which Foreign Judgments are enforced 
rest upon the proposition that rights acquired under the law of 
one civilised State ought to be recognised in all other civilised 
States. It is, however (in the case of foreign judgments, in 
personam\ the right acquired under the foreign judgment, a right 
which has, by virtue of the judgment, been ascertained as exist¬ 
ing, rather than the foreign judgment itself, which is recognised. 
In Schibshy v. Westenholz,^ Blackburn, J., observes that such 
judgmonts are not enforced upon the principle of “that which is 
loosely called ‘ comity,* ’* but that the matter rests upon the ground 


The matter 
rests upon^ the 
ground of duty 
or obligation. 


of duty or obligation. 

“ It is not,*’ said the same learned Judge in Godard v. Gray,^ 
“ an admitted principle of the law of nations that a State is bound 
to enforce within its territories the judgment of a foreign tribunal. 
Several of the continental nations (including France) do not 


enforce the judgments of other countries, unless there are reci¬ 
procal treaties to that effect. But in England and those States 

» L. R., 6 Q. B., 155 (159) [1870]. » L. B., 6 Q. B., 139 (148) [1870]. 
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which are governed hy the Common Law, such judgments are 

enforced, not hy virtue of any treaty, nor by virtue of any 

Statute, but upon a principle very well stated by Parke, B., in 

Wdhams V. Jones.' ‘ Where a Court of competent jurisdiction 

has adjudicated a certain sum to be duo from one person to 

another, a legal obligation arises to pay that sum, on which an 

action of debt to enforce the judgment may be maintained. It is 

in this way that the judgments of foreign and colonial Courts are 
supported and enforced.’ ” 

'^0 same principle is stated in another form by Brett, M. R., in.,,lie,i 
in Grant v. Easton," where it was contended that a foreign judg- 
ment created a liability of an inferior degree. “ An action iipmi 
a foreign judgment may bo treated as an action in either debt or 
assumpsit; the liability of the defendant arises upon the i.npUed 
contract to pay the amount of the foreign judgment.” 

It is now considered established in EnglLd that the Courts i„E„,,a„,Uho 
do not sit to hear appeals from foreign tribunals,* the presiiinp- helaZ^er‘ 
tion being that a Court of competent jurisdiction has given a 
right judgment,* and it is now settled that where a foreign jud<v- 
ment has conclusively established the existence of a debt, the merits 
may not he examined, and the judgment can only be attacked on 
the ground of fraud or want of jurisdiction.^ 

aS^^Coifrt Dafinitioa. 

a Court situate beyond the limits of British India, and 


* 13 M. & \V., 633 [1845J, an action of 
debt upon the judgment of n County 
Court. See Jiu9$ell v. Smi/t/i, 9 M. k W., 
819 [1842], an action for costs awarded by 
the Court of Session in Scotland in a suit 
for divoico, the defendant who was resident 
in Enghmd having entered an appearance. 

9 L. R., 13 Q. B. D., 302 [1883]. See 
lifuicanU/uinittr S/ievainiM v. Ptotofln 
KalUUis, I. L. R., 6 Born.. 292[1882]. Fore- 
ign judgments m ptrgomvn wore at first 
regarded only os evidence of a 

debt and liable to bo impeached. Soo 
WalUty. WUUr, 1 Douul., 1 (6) [1778Jp<j‘ 
Lord Mansfield; Hall v. Odber, 11 East., 
118 il24) [1809], ptr Lord Etionborough; 
UoxUdUch V. Donajally 2 Cl. & F., 470 (477) 
fl834], jHi' Lord Brougham; SwUh v. 
yUholU, 6 Bing. (N. S.), 208 (221) [18391. 
/)«• Tindal, C. J. 


* See T.:tford v. BUuic, h. R., 36 Ch 
D., 600 (617) [1887J. 

* /V Lord Bramwell in Xonvion. v. Free- 

L. R., 15 Ap. Cn., 15 [1889J. 

* In Srethnree Bnh/tct y. Oopul ChumUf 
Samant (15 W. R., 500]. the general rule is 
sUted as follows; “Foreign judgments 
must, in order to be received, finally dotor- 
inine the points in dispute, .md must 
bo adjudications upon the actual merits; 
and they are open to bo impeached ui)oJ 
the ground that the foreign Court had 
no jurisdiction, whether over the cause, 
over the subject-matter, or over the 
parties, or that the defendant never 
was summoned to answer, or had no 
opportunity of making his dofonco, or that 

the judgment was fraudulently obtained ” 
[1871]. 
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[part II- 

not Ihiving iiutbority in British India, nor established by the 
Govenior-General in Council ; and a foreign judgment is Ae 
judgment of such a Court.' When a foreign judgment is relied 
uiio”i, tlie production of the judgment duly authenticated is 
presumiitivc evidence that the Court which made it had com¬ 
petent jurisdiction, unless the contrary appears on the record, 
but the presumption may be removed by proving the want 

ot jarUdiotion.^ _ i i . 

There is, however, a distinction between suits brought by 

a party to enforce a foreign judgment, and suits where the 

defendant sets up a foreign judgment by way of defence. The 

rules applicable to the latter class of cases are to he found in 

section U of the Code of Civil Procedure, which permits such 

a judgment, when pleaded in bar of a suit, to he examined 

upon the merits and impeached, if it appears on the face of the 

proceedin.'S to be founded on an incorrect view of international 

law or of" any law in force in British India, or if it appears 

to he contrary to natural justice, or to have been obtained by 

fraud, or if it sustains a claim founded on a breach of any law 

in force in British India. 

In the former class of oases the rule, as established in England 
and recognised to a great extent in this country, has been, 
ontil the enactment of Act VII of 1«88, section 5, that foreign 
iudaments sought to be enforced by suit were not to be 
impeached upon the merits. This enactment is to he traced to 
a conflict between the High Courts of Bombay and Madras as 
to the weight to be attached to the decisions of the Courts ot 

Native States. . . ,, i i 

It was held in Bombay that no suit was maintainable toum ed 

upon the judgment of a Court situate in a Native State, and that 

the Courts of British India cannot enforce the decrees ot any 

Native Courts except in the manner provi de I by section iU of 


» Act XIV of 1882, s. 2. 
a See Act XIV of 1882, ss. 2,13, Expl. 
VI. See also Act I of 1872, ss. 78 (cl. 6), 
82, 86 ; (Jiuise Miihovitd Surlar v. Turou 
CAuru C/iiicleibati^ I. E, R., 14 Calc., 465 
(upon s. 86). See also the Explanation to 
8.12 of the Code: “ The pendency of a 
suit in a foreign Court does not preclude 


the Courts in British India from trying ^ 
suit founded on the same cause of action ’* 
ss. 229, 229B as to the execution in British 
India of the decrees of Cou' ts of Native 
States; s. 391 as to Commissions issued by 
foreign Courts ; ss. 430-434 as to suits I y 
Aliens and by or against Foreign and N ative 

Rulers. 
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Act X of 1877,* and it was even doubted whether suits on 

foreign judgments were maintainable at all in the Civil Courts 
of India. 

In Bhavanishanhar Shevahram v. Pursadri Kalidas,^ the Court Conflicting 
observed : “ If it had been intended that suits should be brought Cba"- 
in the Civil Courts on foreign judgments, it might have been ex- 
peeted that such suits would be expressly provided for. It cannot 
be said that the question of foreign judgments escaped the notice 
of the Legislature ; for by section U of Act X of 1877 a foreign 
judgment is allowed to be pleaded in bar, no doubt on the principle 
that ‘ n£mo debet his ve.vari pro eudem cdusa.’ But the Code con¬ 
tains no provision for making a foreign judgment an engine of 
attack, as well as a means of defence. It is not necessary, however, 
for us to express any general opinion upon this question. The 
reports show that suits on the judgments of the French Courts in 
India have been entertained by the Calcutta and Madras Courts ; 
and we are not by any means to bo understood as saying that those 
suite were improperly entertained. What we are now concerned 
wi h IS the judgments of Courts situate in Native States. We can¬ 
not find ill the reports a single instance in which a suit founded 
upon tixe judgment of such a Court has been entertained by a 
ourt in British India.... It may now be taken as established 
^ a a ourt which entertains a suit on a foreign judgment cannot 
institute an enquiry into the merits of the original action or the 
propriety of the decision. It can feel no conadence that it is 
doing justice between the parties, except in so far as such con- 
Rdence is based upon its general belief that the tribunals of the 
foreign State ordinarily conduct judicial inquiries with intelligence 
and regularity. Are wo justiRcd in reposing such conRdence in 
the tribunals of Native States and in IJimmat Lai v, Slumjirav,^ 
the same view was taken. 


» Section229Bof AetXIVofl 882 : “Tho 

Governor-Gonoral in Council may, from time 
to time, by notification in the QazeUe of 
India (o) declare that tho decroos of any 
Civil or Revenue Court, situato in tho 
territories of any Native Prince or Stato 
in alliance with Her Majesty, and not 
established or continuo<l by the authority 
of tho Governor-General in Council, may be 

C, B 


oxecutod in British India as if they had 
boon made by tho Courts of British India, 
and (6) cancel any such declaration. So long 
as such declaration remains in force, tho 
said decrees may be executed accordingly.’* 

* I. L. R,, 6 Bom., 292 [1882] overruled. 
See Gwdyal Singh v. Raja of FarUlkot, 
I. L. R., 22 Calc., 222 [1894]. 

* I. U R., 8 Bom., 593 [1884], 

26 
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The contrary opinion, however, prevailed in the Madras Court.^ 
In Sama v. Aiinamalai, where the cases are reviewed, the Court 
observed: “These cases are sufficient to show that the Civil 
Courts of this Presidency do entertain suits brought upon foreign 
judgments, whether of the Courts of ^Native btates, or of the 
French Courts having jurisdiction in the French territories in 
India. And the law being thus established in this Presidency, 
it is perhaps too late to consider whether it may sometimes be 
unsafe to enforce it. . . . It would he strange if the law allowed a 
foreign judgment to be*pleaded as a bar to a suit, but not as a 
cause of action.. .. The learned Judges in the Bombay case diaw 
a distinction between a judgment of a French Court and that of a 
Native State ; but we are not aware of any princii)le of law upon 


which such a distinction could be maintained.... No distinction 
is made in any part of the Code between the judgment of a Fiench 

Court and that of a Court of a Native State.” 

It was, apparently, with a view to reconcile the above conflict¬ 
ing opinions as to the respect to be shown to the Courts of Native 
States^ that the Legislature enacted section 5 of Act VII of 1888. 
It is not to be apprehended, however, that it was intended to de¬ 
part from the rules established in England as to the conclusiveness 
of foreign judgments, but rather to give the Court discretion in 
certain cases to inquire into the merits. “We are clearly of 
opinion,” observed the Madras Court in Fazal Shati Khan v. 
Gafar Khan,^ “ that it was not intended by the Legislature, when 
amending section 14 of the Code, that parties to an action on a 


* See Siona v. .irtMteiHti/ctt, I. L, R., 7 

Mad..164 [1833]; Kaliij-igam Chetti v. Choka- 
lingn Pillai, I. L, R., 7 Mad., 105 [lb83]: 
AiuikaUil A\tragana KrUhiian Kat tlMcn v. 
Kocheri Pilo, I. L. R., 6 Mad., 191 [18S3] 
^whero it was hold that a suit upon a forei^ 
judgment is not cognis.able by a Court of 
Small Causes); Chati v. C'hfl- 

hipjxi Chitti, I. L. R., 1 Mad., 196 [1S76]. 

* “ The projwsed addition to s. 14 has 
reference to the conflicting rulings of tho 
High Courts with respect to suits in British 
India on judgments of foreign Courts, and 
is designed to remore one of the objections 
to such suits being maintainable.” Rejrart 
of the Select Committee on tho Bill to 


amend the Code of Civil Procednre and the 
Limitation Act. {Ouzette of India, March 
17,1S88, p. 28.) 

» *• Whore a suit is instituted in British 
India on the judgment of any foreign Co-art 
in Asia or Africa, except a Court of Record 
established by Letters Patent of £lor Majesty 
or any predecessor of Her Majesty, or a 
Supremo Consular Court established by an 
Order of Hor Majesty in Council, the Court 
in which the suit is instituted shall not be 
precluded from inquiry into the merits of 
tho case in which tho judgment was pass¬ 
ed.” Act XIV of 1882, s. 14, as amended 
by Act VII of 18S8, s. 5. 

♦ I, U R., 15 ilad., 82 [1881]. 
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foreign judgment should have the right to have tho ease re-heard. 

All that the section says is that the Judge is not to he precluded 
trom inquiry into the merits.*’ 

It IS to be noticed that, whereas the rules applicable to forei<r„ 

ju gments which are pleaded in bar of suits are laid down with 

tolerable definiteness by section U of the Code, no provision exists 

(apart from the amendment introduced by section 5 of Act VII 

of 1818) with reference to suits brought to enforce foreimi 

judgments. It becomes necessary, therefore, to summarise the 

principles laid down in the English cases, and to notice the 
decisions of the Indian Courts. 

The first principle is that a foreign judgment must finally and 

conclusively (subject to an appeal to a higher Court) settle 

the existence of the debt so as to make it res judicata between the 

parties. The judgment must have been pronounced causa cognila, 

and must be final and unalterable in tho Court which pronounced 

It. But a foreign decree is not final when it can be abrogated or 
varied by the Court which pronounced it.^ 

“ The principle/’ observed Lord Herscholl in Nouvion Free¬ 
man,^ “ upon which 1 think our enforcement of foreign judgments 
must proceed is this : that in a Court of competent jurisdiction/ 
where, according to its established procedure, tho whole merits of 
the case were open, at aU events, to the parties, however much 
they may have failed to take advantage of them, or may have 
waived any of their nghts, a final adjudication has been given 
that a debt or obligation exists which cannot thereafter in that 
Court be disputed, and can only be questioned in an appeal to a 
higher tribunal. In such a case it may well be that, in giving 
credit to the Courts of another country, we are prepared to take 
the fact that such adjudication has been made as establishing/ the 
existence of the debt or obligati on. But where, as in the present 

* JVouriojt V, Freeman, L. R., 16 Ap. 

Cn., 1 [1889], wkoro a dcoroo obtained in 
an ‘'oxeontivo” or summary proceeding in 
tho Spanish Courts, in which only certain 
limited defences can bo set up (the Courts 
having jurisdiction in a “ plenary’» action 
to ontortuin and dispose of all and every 
plea tho defendant may urge, and to re¬ 
try those pleas which have already been 


Loading 
princijflos and 
Indian deci¬ 


sions. 


(a) Judg¬ 
ment most bo 
final and con¬ 
clusive. 


Nouvion V, 

Freeman 

[1889]. 


put forward) was held not to bo a con¬ 
clusive adjudication, See L. H., 35 Ch. 
D,, 701 f L. R,, 37 CJi. D,, 211, See also 
Patricl V. Shedden, 2 E. A B., 14 [1853]. 

• L. R., 15 Ap. Ca., 1 (9). 

® In BahaJihat v. Narkarbhat, I. L. R. 
13 Bom., 224 [1888], the question of what 
is a competent foreign Court is consi¬ 
dered. 
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cnse, it . . may thereafter be declared by the tribunal which pro¬ 
nounced it that there is no obligation and no debt, it appears to me 
that tbo very foundation upon which the Courts of this country 
would proceed in enforcing a foreign judgment altogether fails. 

It is to be observed that the pendency of an appeal in a foreign 
Court is no bar to a suit upon the judgment which is the subject 
of the aiipeal. “ In order to its receiving effect here,” said Lord 
Watson in the case last cited, “ a foreign decree need not be final 
in the sense that it cannot be made the subject of an appeal to a 
higher Court ; if appealable, the English Court will only enforce 
it,'’subject to conditions which will save the interests of those who 

luive the rif^ht of appeal.” 

In V. Pilhingtou,^ the Court expressed an opinion that the 

pendency of an appeal in a foreign Court might afford ground 
for the equitable interposition of the Court to prevent a possible 
abuse of its process, and upon proper terms to stay execution 

in the action. 

Upon principles of natural justice, a foreign judgment may be 
impeached upon the ground that the Court was without jurisdiction 
to try the case, or that the defendant had not been summoned. 

In SclMy v. Westenhoh^ the Court of Queen’s Bench laid 
down certain propositions as to jurisdiction. Their Lordships 

o1ds0V*v0c1 • ' 

“ If the defendants had been, at the time of the judgment, sub¬ 
jects of the country whose judgment is sought to be enforced 

against them, we think its laws would have bound them. 

“ Again, if the defendants had been, at the time the suit was 

commrnced, resident in the country, so as to have the benefit of 
its laws protecting them, or as it is sometimes expressed, 
owing temporary allegiance to that country, we think its laws 

would have bound them. 

“Again, we think it clear, upon principle, that if a person 

selected, as plaintiff, the tribunal of a foreign country as the one 
in which he would sue, he could not afterwards say that the judg¬ 
ment of that tribunal was not binding upon him.” 


» 2 B. 4 S., 11 (41) [1862]. 

« L. R., 6 Q. B., 165 (161) [1870], 


See Act XIV of 1882, s. 14 (c). 
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Their Lordships, referring to the case of General Steam Navi- Effect of do- 

gation Co. v. Gulllou' also observed : “ It will be seen that those poa?ll« a.?d 

very learned Judges, besides expressing an opinion conformable 

to ours, also expressed one to the effect that the plaintiffs in that 

suit did not put themselves under an obligation to obey the foreign 

judgment merelg hy appearing to defend themselves against 

We think it better to leave this question open, and to 

express no opinion as to the effect of the appearance of a defendant 

where it is so far not voluntary, that ho only comes in to try 

and save some property in the hands of the foreign tribunal. 

But we must observe that the decision in Be Cosse Rrissac v. 

Rathbone^ is an authority that where the defendant voluntarily 

appears and takes the chance of a judgment in his favour he 
is bound.” 


In Kandoth Mammi v. Neelancherayil? the defendants were Voluntary 
permanently resident in British territory, and the bond upon ^oction 
which they were sued was executed in British territory and upon 
a British stamp ; the person in Avhose favour they executed the 
bond was a resident of both British and French territories, thougli 
in the bond he was described as residing in the latter only, and 
the bond stipulated that the defendants should take the money to 
him and pay him within a fixed time. The defendants contested 
the suit unsuccessfully in the Mah6 Court. In a suit upon the 
judgment of the French Court, the question of the French Court’s 
jurisdiction was raised. The High Court observed : The facts 

are that the defendant appeared in the Court at Mah(5, defended 
the suit, and made no objection to the jurisdiction. Whether in 
such circumstances the objection can afterwards bo taken in an 
action upon the judgment is a point stated to be still open by 
Blackburn, J., in Schihshy v. Westenhoh,^ but the opinion of the 
learned Judge is plainly that it cannot. Wo think that justice 
requires us to hold that a man who has thus taken the chances of 
a judgment in his favour which would, if obtained, have relieved 
him from all liability, is equitably estopped from afterwards set¬ 
ting up the objection.” 


» 11 M. A W., 877 [1843]. 

• 6 H. 4 N., 301 [1861], 

• 8 Mad. H. C., 14 [1875]. 


Shan Khan v, Oafar Khan, I, L. R 15 
Mad., 82 [1891], 

See Fazul * L. R,, 6 Q. H., 155 (162) [1870]. 
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Ill Nallatamhi Madaliar v. Ponnusami Pillaid- Ponnusami and 
bis father, British subjects residing and domiciled in British India, 
executed in favour of the appellant a bond h^'potheoating immove¬ 
able property in British India but not registered. The appellant 
obtained an ex parte decree upon the bond in the French Court, 
but his suit upon the foreign judgment was dismissed in the 
Subordinate Judge’s Court, on the ground that Ponnusami had no 
notice of the foreign suit. Ponnusami then brought a suit in the 
b reuch Court to have the ex parte decree set aside taking no 
exception, as he might have done, to the jurisdiction of the first 
Court, but pleading want of registration and limitation. The French 
Court held that the bond having, as it appeared to the Court, been 
executed in French territory, the law of British India as to 
legistration and limitation did not apply. The ex parte decree 
was therefore affirmed on the merits, and on appeal this decision 
was upheld. The appellant then sued in the Subordinate Judge’s 
Court to recover the amount decreed by the French Courts. To 
this suit Ponnusami pleaded limitation, that the French Court bad 
determined the place where the contract was made upon a consi¬ 
deration of probabilities and not upon direct evidence, and that 
the bond having been made by British subjects, domiciled in 
British India, relating to property in British India, the French 
Courts had no jurisdiction. The contention as to jurisdiction was 
upheld by the Lower Appellate Court. 

The High Court observed : “The Municipal law of France has 
force only within its own territory. A judgment passed under 
that law can be enforced in British Courts only in virtue of prin¬ 
ciples of international law which have extra-territorial operation 
and referred to the principles upon which foreign judgments are 
enforced as stated in Russell v. Smythd" Williams v. Jones* and 
Schibshy v. Westenholz,^ remarking that these principles have 
been adopted by the Courts of British India and recognised by the 
Legislature, and that jurisdiction over the defendant is an indis¬ 
pensable condition. 


• I. L.R.,2 Mad., 400 [186qi. See ir«. • 13 M. & W., 633 j (S.C.), 14 L. J. Ex. 

I* L. R., 7 Mad.. 145 [1845]. 

m W., 810 [18421. ‘ L. B., 6 Q. B.. 159 [1870], 
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“ We can find no principle for holding,” proceeded their Lord- 
ships, “ that the mere possession of property^ in a foreign country 
would, by reason of the protection enjoyed, confer on the C'Ourts 
of that country jurisdiction over a foreigner, neither domiciled nor 
resident therein, in respect of matters unconnected witli the pro¬ 
perty. But a foreigner, although he may not owe allegiance to a 
country or be under the jurisdiction of its Courts, may neverthe¬ 
less equitably estop himself from pleading that the Courts of that 
country had not jurisdiction over him. In suing as a plaintiff in 
the Court of the country to which he owes no allegiance, he has 
voluntarily submitted to its jurisdiction, and he cannot afterwards 
object to the validity of the judgment of the Court on the ground 
that it had no jurisdiction over him.” 

Upon the contention that the French Courts had come to a Proceedings 

... 1 • f p esuraed to 

wrong decision upon the question of fact as to where the contract have been 
was made, the Court observed : “ It is not in our judgment 

a sufficient ground for impugning the judgment of a foreign 
Court which ordinarily proceeds in accordance with the recojmised 
principles of judicial investigation, to show that in the particular 
instance its procedure may have been irregular. . . .if there 

was irregularity, wo could not hold it a sufficient ground for re¬ 
fusing respect to the judgment.” 

And as to the question of limitation, their Lordships remarked : Limitntion. 

It is no doubt a highly equitable doctrine that a contract should, 
in all its incidents, be governed by the law of the country where 
it is made ; but, where limitation is merely prohibitive of the remedy 
and not destructive of the right, the judgment of a foreign Court is 
not open to objection on the ground that a suit on the contract would 
be barred by the law of limitation applicable in the country where 
the contract was made. It is unnecessary for us to consider whether 
the judgment of a foreign tribunal would be enforced if it was based 
on a right which had become extinct under a law of limitation in 
the country in which the contract was made, and the party sought 
to be charged therewith had remained subject to that law.” 

The rule, however, is otherwise where the submission to juris- Where submis 
diction is not voluntary. Where a party defends a suit in a foreign notary. 


» See, however, v, J/ocCarfAy, 2 B. & Ad,, 951 [1831], 
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Court merely to escape the inconveuience of being made liable to 
arrest an attachment ot property in foreign territory, protesting 
at the same time against the assumption of jurisdiction by the 
foreign tribunal, the foreign judgment does not constitute a valid 
cause of action in the Courts of British India. 

Pnrry &Co. In Parry c5- Co, V. Appasami Pillai,^ the plaintiffs sued in the 

Piiiai [18S0]. londicherry Court to recover the price of certain indigo alleged 

to have been sold by them to the defendants at Cuddalore, and 
obtained a decree. The defendants, who were merchants residing 
and carrying on business at Madras, and who were not alleged to 
have ever resided in French territory, or to have enjoyed in any 
manner the protection of the law of France, appeared and denied 
the jurisdiction of the French Court. This plea being disallowed, 
they contended upon the merits that they had not bought the indi¬ 
go from the plaintiffs. Judgment being given against them the 
defendants appealed, but did not again raise the question of juris¬ 
diction. The appeal having been dismissed, the plaintiffs sued in 
the High Court basing their claim upon the foreign judgment and 
upon the alleged sale and delivery of the indigo. The defendants 
pleaded jurisdiction and limitation. Muttusami Ayyar, J., refer¬ 
ring to Lloyd V. Gaihert^ held that there was no special forum 
at Pondicherry, that the defendants had not selected the tribunal,“ 
or voluntarily submitted to the jurisdiction as was done in Kandoth 
Mammies case,^ but upon the merits found for the plaintiffs holding 
that they were entitled under section 14 of the Limitation Act to 
deduct the time spent in litigation in the French Courts. 

This decision was reversed upon the last ground. Upan the 
question of submission to the jurisdiction, the Court referred to 
Nallatamhi Mudaliar v. Ponmisami and Kandoth Mammi 

V. Keelancherayil,^ observing, “ the tribunal was not the Court of 
the appellants’ choice ; by their protest they warned the respon¬ 
dents that they would not allow that the proceedings were every¬ 
where effectual. To escape the inconveniences which would attend 
^ judgment against them if at any time they or their property 
might be found in French territory, they defended the suit and 

' I. L. R., 3 Mad., -107 [1S80]. i \V. at p. 894, per Parke, B. [1843], 

» 6 B. & S. [1864J. See the remarks of *8 Mad. H. C. R., U [1876]. 

P* 133. • I. L. R., 2 Mad., 400 [1879]. 

See <?. S: iV. Co. v. GitUlaH, 11 M, « 8 Mad. H. C. R., 14 [1875], 
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sought a reversal of the decision. It would have been idle to 
repeat an objection which they were aware the French Courts 
would not entertain, but there is nothing to show they abandoned 
their right to insist on it, should the necessity for doing so arise 
elsewhere,” 

Upon the question of limitation, the Court held that the French 
Courts were not from defect of jurisdiction or otherwise unable to 
entertain the claim, but had passed decrees which were effectual 
in French territory ; the provisions of section of the Limitation 
Act did not therefore apply, and the claim on the contract was bar¬ 
red by limitation, observing at the same time : ‘‘ AVe desire to be 

understood as expressing no opinion whether, under any circum¬ 
stances, those provisions allow the deduction of the period occupied 
by litigation in foreign Courts.” 

The question whether a traveller passing through a foreign Contract made 
country and incurring a debt, thereby becomes subject to the juris- in foreign 
diction of the Courts of that country and therefore is under an 
obligation to obey their judgment, has been answered in the nega¬ 
tive in this country. 

In Scldhsby v. Westenholzy^ Blackburn, J., observed : “ If at 

the time when the obligation was contracted, the defendants were 
within the foreign country, but left it before the suit was institu¬ 
ted, we should be inclined to think that the laws of that country 
bound them ; though before finally deciding this we should like 
to hear the question argued.” These observations, however, were 
considered to refer to a defendant domiciled and resident in a 


foreign country who had left it after making a contract,® and have 
since been explained in Gurdyal Singh v. Raja of Favidkot? 


> L. R., 6 Q. B., 155. 

* In Rousillon, v, Roiuillon, L, R., 24 Ch. 
D„ 351 (357) [1880]. Fry, J., observed 
upon tUia passage: Does not 4lr. Justice 
Blackburn refer there to a casual unox* 
poctod leaving of the foreign country by a 
person who was permanently resident there 
at the time when the contract was entered 
into ? Tho placo whore the contract is to 
be performed is o very material circum- 
tanco.” 

• I. L. R., 22 Calc., 222 [1894], » Ter¬ 
ritorial jurisdiction”, said Lord Selbome, 
‘‘attaches (wi^h special exceptions) upon 


all persous cither permanently or tempora¬ 
rily resident within tho territory, while 
they are within it; but it does not follow 
them after they have withdrawn from it, 
and when they are living in another inde¬ 
pendent country. It exists always as to 
land within the territory, and it may bo 
exorcised over moveables within tho terri¬ 
tory ; and, in questions of stafus or succes¬ 
sion governed by domicile, it may exist os 
to p ersons domiciled, or who, when living 
were domiciled within the territory. As 
between different provinces under one sov¬ 
ereignty the legislation of tho sovereign 
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sions?^ Chetty v. Chellappa Chetti} it was held that the 

mere making of a contract within the jurisdiction of a foreign 
Court does not give the Court jurisdiction over a defendant 
neither domiciled or resident or possessing property in the foreign 
State ; and in Bangarmami v. Balasuhramanian^ the opinion is 
expressed that no obligation would be incurred under the above 
circumstances, Rousillon v. Rousillo7i^ being relied upon in sup¬ 
port of this view. Referring to that case Shephard, J., observed : 
“ Although not an authority for the main contention, this judgment 
would tend to support the proposition that the French Court 
might have had jurisdiction if it had been proved that it was 


Foreign judg. 
mcnt contrary 
to natural 
justice, whore 
defendant not 
subject to* 
jurisdiction 
and has had no 
opportunity 
of making a 
defence. 


intended that payment should be made at Karikal, and the decision 
in Mathappa Chetti v. Chellappa Ghetti^ is in nowise inconsist¬ 
ent with that proposition.” No definite opinion was, however, 
expressed upon the latter point as it was found that the defend¬ 
ants had had no notice of the suit. 

Where a defendant has no opportunity of making a defence, and 
does not reside within the jurisdiction of the foreign country, and 
the cause of action has arisen out of that jurisdiction, the judg¬ 
ment imposes no duty on the defendant to pay the sum decreed. 

In Hinde Co. v. Ponnath Bty/a?!,^ the plaintiffs sued on a 
bond executed by the defendant in favour of one Bavachi and 
assigned by him to the plaintiffs, and the defendant set up a decree 
in the Mahe Court showing a debt due by Bavachi to him. It 
appeared, however, that the cause of action in the suit in the Mah^ 


may distribute and regulate jurisdiction ; 
but no territorial legislation can give juris¬ 
diction which any Foreign Court ought to 
recognise against foreigners who owe no 
allegiance or obedience to the power which 
so legislates. 

“In a personal action, to which none of 
these causes of jurisdiction apply, a decree 
pronounced in absenfem by a foreign Court 
to the jurisdiction of which the defendant 
has not in any way submitted himself, is 
by International biw an absolute nullity. 
He is under no obligation of any kind to 
obey it, and it must be regarded as a mere 
nullity by the Courts of every nation, ex¬ 
cept (when authorized by special local legis¬ 
lation) in tho country of the forum by 
which it was pronounced. 


“ These are doctrines laid down by all 
the leading authorities .... and no 
exception is made to them in favour of the 
exercise of jurisdiction against a defendant 
not otherwise subject to it by the Courts of 
the country in which the cause of action 
arose or (in cases of contract) by the Courts 
of the lociu solutioHu, In these cases as 
well as all others when the action is perso¬ 
nal, the Courts of the country in which a 
defendant resides have power, and they 
ought to be resorted to, to do justice.” 

* I. L. R., 1 Mad., 196[I876J. 

» I. L. E., 13 Mad., 496 [1890], 

® L. R., 14 Ch. D., 351. 

♦ I. L. R., 1 Mad., 196 [1876J. 

» 1. L. R., 4 Mad., 359 [1880J. 

See Act XIV of 1882; a. 14. 
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Court did not arise at Mali6, and that the defendant, Bavachi, did 
not reside or carry on business there. The Madras Court held 
upon review that the foreign judgment could not be allowed to 
operate so as to bar the suit upon the bond, as there was no circum¬ 
stance in the case which could give the French Court jurisdiction 
or impose upon the defendant a duty to obey the judgment. In 
that case, however, the defendant appeared to have been served 
regularly and the judgment proceeded solely upon the ground of 

want of jurisdiction in the Mah6 Court. 

In Sveeliuves Buksfies v. Gopal Chundev S<xniuiitf^ the parties 
were not subject to the jurisdiction of the Chaudernagoro Court, 
the subject-matter of the suit and the cause of action being in 
Calcutta, and in addition there was no proof that summons had 
been served on the defendants, or that they had a fair opportunity 
of making their defence. 

In respect of the transactions of a Joint Stock Company formed Joint stock 
for the purpose of carrying on business in a foreign country, the 
opinion has been expressed that the Courts of that country may, 
under certain circumstances, have jurisdiction over a member of 
the Company, though he is not a subject of, or domiciled in, or 
temporarily resident in the country, at the time of the suit.^ Such 
members of a Joint Stock Company are, in this view, bound by 
the law of the country where the business is carried on, in respect 
of all the transactions of the Company, though they have received 
no notice of the proceedings.® The better opinion, however, appears 
to be that a defendant is entitled to notice. 

The two views are illustrated in the case of Copin v. Adamson,* 

There Kelly, C. B., observed : “ The defendant, as a shareholder 
in a foreign Company, becomes entitled to all benefits resulting 
from the possession of the shares ; surely it is very reasonable that 
... he should elect a domicile, and that if he does not, one may be 
elected for him at which process, if necessary, may be served,” 

But the majority of the Court dissented from this view, observing 
that they could not find a case which has gone so far as to hold 


* 15 W, R., 600 [1871], where the rules 
as to foreign judgments are stated. 


• The Bank of Amtralasia v. ffarding, 9 
C. B,, 661 [1850]. See C<^in v. Adamson, 
* NvlUUamH ifvdaliar v, Ponnusami Kelly, C. B., L, R., 9 Ex., 346 [1874] 
PiUai, I, L. R., 2 Mad., 400 (403) v. 4 Ex., 290 [1849], 

[1879]. ^ U R., 9 Ex., 345 [1874], 
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a defendant liable under such circumstances, upon a foreign 
judgment obtained, as this was, without any knowledge on hispart 
of the proceedings. “ Suppose,” said Amphlett, and Pigott, B. 
“ there had been a provision by the law of France that whenever a 
member neglected to elect a domicile, he should pay double calls, are 
we to enforce his liability in an action on a judgment for such calls 
obtained against him without his knowledge in the foreign Court?” 

This view was taken in a recent Bombay case, Ed^dji Burjorji v. 
Manehji Sorahji Patel,^ where it was held that a defendant was not 
liable for a call made in his absence when it was not shewn that he 
had had any notice of the previous proceedings in the winding up. 

Where, however, notice has been given to a contributory that 
a call order has been made in England by the Court, such a call 
order will be treated in this country as a foreign judgment and 
enforced as such.- 


tJ'bc'ox^uted Kandasami Pillai v. Moidin Saih,^ the plaintiff sued the 

according to defendant’s father on a bond in the Pondicherrv Court and obtained 

tlio Cotio of *' 

a judgment. Upon the death of the father, the plaintiff sued the 
defendant upon that judgment in the French Court as the repre¬ 
sentative of his father. The defendant appeared and pleaded that 
the bond was not genuine, and judgment was given against him. 
The plaintiff sued upon that judgment in the Indian Courts, and 
obtained a decree against the defendant personally for the full 
amount decreed in the French Court and interest. The defendant 
appealed on the ground that, as he had not executed the bond, there 
should be only a decree against him as the representative of his 
father to be levied from the assets of the deceased. The Hisrh 
Court held the French judgment was to be executed according to 
the Code of Civil Procedure, wliich, in the absence of proof of 
assets received by a representative of the deceased only, gives a 
decree against the representative to the extent of such assets, but 
that the defendant having contested the plaintiffs right through¬ 
out was personally liable to pay the costs awarded against him in 
the lower Courts and in the French Court. 


» I. L. R., 11 Bom., 241 [1886]. 

* The London, Bombay, tL-c., Bani v. 
Hormasji, 8 Bom. H.C. (O.C.), 200 [1871], 
See also The Lo7\doH, Bombay^ tSic.^^Bank 


V. Burjorji, I. L. R., 6 Bom., 5^3 [1881]; 
The London, Bombay, <tc.. Bank v. Govind 
liamchandra, I. L. R., 9 Bom., 316 [1885]. 

« I. L. R., 2 Mad., 337 [ 1880 ]. 
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It is clearly settled that a foreign judgment can ho impeached j;’>^^Soniho 
on the ground of fraud,^ even although the ground alleged is such Kioumi of 
that it cannot be proved without re-trying the questions adjudi¬ 
cated upon by the foreign Court,^ and although the question 
whether the fraud had been perpetrated was investigated in the 
foreign Court, and it was there found that the fraud had not been 
committed.^ In this case the judgment is impeachable from with¬ 
out, and although it is not permitted to show that the Court was 


mistaken it may be shewn that it was misled.* 

It must, however, appear clearly that fraud existed, the mere Fraud must bo 
averment of fraud being insufficient.® The fraud must be a fraud 
in the procuring of the judgment such as collusion or the like, or 
fraud in the Court itself,® but when this is established, the foreign 
judgment is avoided and becomes a nullity. 

In Abouloff V. Oppenheimer,^ Lord Coleridge, C. J., bases the Abouloff r. 
doctrine upon the broad rule that a man may not take advantage of 
his own wrong, and cites the observations of De Grey, C.J., in the 
Duchess of Kingston s case: “ I believe,” said the Chief Justice, “ that 
the principle has never been either better or more tersely and neatly 
stated than it was in the foregoing passages ; and, as it appears to me, 
the question for the Courts of this country to consider is whether, 
when a foreign judgment is sought to be enforced by an action in 
this country, the foreign Court has been misled intentionally by the 
fraud of the person seeking to enforce it, whether a fraud has been 
committed upon the foreign Court with the intention to procure its 


* Soo Ockstnhtin v, Paptlitr, L. R., 8 Ch. 
Ap., 695 [1873], and tho remarks of Lord 
Solborno upon the previous cases. 

s VadaUi v, L. R., 25 Q, B. D., 

310 [1890]. 

• Abouloff V, Oppenheimer, L. R,, 10 
Q. B. D., bs [1883]. 

* Duchess of Kingston's case, 2 Sm. L. 
Ca., 0thed., 822. In Ochsenbeiny. Papelter, 
Lord Sol borne observed; “The dicta of 
Chief Justice De Grey have always been 
considered perfectly sound liiw and they 
apply with at least as much force to 
foreign as to English tribunals.” 

♦ In Wallingford v. Mutual Society, L. 
R„ 6 Ap. Cos., 685 (701) [1880], Lord 
Hathorloy observed: I take it to bo 
settled . « , that tho mere averment of 


fraud in general terms is not sufficient 
for any practical purpose in the defence 
of a suit. Fraud may bo alleged in 
tho largest and most sweeping terms 
imaginable. What you have to do is, 
if it bo matter of account, to point 
out a specific error and establish it by 
evidence. Nobody con be expected to 
meet a case, and still less to dispose 
of a case summarily upon mere allega¬ 
tions of fraud without a definite character 
being given to those charges by stating 
the grounds upon which they rest,” 
Seo Floicer v. Lloyd, L. R., 10 Ch. D., 
327 [1879]. 

• Per Martin, B., in Cammell v. Seicell, 
3 H. & N., 617 (646) [1858]. 

’ L. R., 10 Q. B. D., 295 (301), 
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Execution re¬ 
fused on the 
P'ound of 
fraud. 


(r/) Rule in 
Eniiland that 
merits may 
not be exam¬ 
ined. 


Reason for the 
Enplish rule 
[1844]. 


judgment. From the time of the Duchess of Kingston's case^ until 
the present time it has been held that fraud of that kind can be 
pleaded m the Courts of this country to an action on a judgment, and 
that if it can be proved it vitiates the judgment and discharges the 
defendant from the obligation which would otherwise be created.*’ 

In Haji Musa llaji Ahmed v. Purmanand Kurseif it was found 
that the plaintiff had obtained a decree in the Cochin Court by 
misrepresentation and concealment of material facts. The Bombay 
Court refused to execute the decree in accordance with the provi¬ 
sions of section 229B of the Code, holding that the section did not 
remove the decree of the Native State from the category of foreign 
judgments, and that the effect of the decree could be removed by 
showing want of jurisdiction in the Native Court. 

It is now settled in England that, with the above exceptions, 
neither party can go into the merits of the case in the foreign 
Court, and it must be taken that they have been conclusively 
decided. This rule, however, is abrogated with reference to the 
judgments of certain foreign Courts in Asia and Africa by the 
enactment in section 5, Act VII of 1888. 

In Henderson v. Henderson,^ Lord Denman, C. J., observed that 
it was not to be presumed that the defendant had had injustice done 
him, but “ the contrary principle holds unless we see in the clearest 


possible light that the foreign law, or at least some part of the 
proceedings of the foreign Court, are repugnant to natural justice ; 
and this has often been made the subject of inquiry in our Courts. 
But it steers clear of an inquiry into the merits of the case upon 
the facts found: for whatever constituted a defence in that Court 
ought to have been pleaded there.” 

In Th£ Bank of Australasia v. JSias^^ Lord Campbell, C. J., 
remarked : “ It does not appear, however, that the question has 
ever been solemnly decided whether in an action on a foreign 
judgment, the merits of the case upon which the foreign Court has 
regularly adjudicated between the parties may again be put in 
issue and re-tried ; doubtless it is open to the defendant to show 
that the foreign Court had not jurisdiction of the subject-matter 
of the suit, or that he never was summoned to answer and had no 


* 1776. 

* I. L. R,, 15 Bom., 216 [1690J. 


• 6 Q. B., 288 (298) [1844]. 
16 Q. B., 717 (735) [1851]. 
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MERITS MAY NOT BE EXAMINED. 

opportunity of making his defence. Perhaps it was in contem¬ 
plation of these modes in which a foreign judgment may bo 
impeached that it has sometimes been said to be only prim& Jacie 
evidence.” His Lordship then referred to the authorities and pro¬ 
ceeded : *• Having attentively examined them, wo have come to the 
conclusion that these pleas are bad. . . It may bo enough to say 
that the dicta against re-trying a cause are quite as strong as those 
in favour of this proceeding; and being left without any express 
decision, now that the question must be expressly decided, we 

must look to principle and expediency.” 

In Scott V. Pilkington^ liord Cockburn, C. J., said : “ It is not 
denied that, since the decision in The Bank of Australasian. Nias^ 
we were bound to hold that a judgment of a foreign Court, having 
jurisdiction over the subject-matter, could not be questioned on the 
ground that the foreign Court had mistaken their own law, or had 
come on the evidence to an erroneous conclusion as to the facts. 

And the question was regarded as settled in Ochsenhein v. Papelier,^ [1873.] 
where Lord Selborne cites the following observations of Mr. 

Justice Story^:— 

“ It is easy to understand that the defendant may be at liberty 
to impeach the original justice of the judgment by showing that 
the Court had no jurisdiction, or that he never had any notice of 
the suit; or that it was procured by fraud ; or that upon its face it 
is founded in mistake ; or that it is irregular, and bad by local law, 
fori rei judicatae. To such an extent the doctrine is intelligible 
and practicable. Beyond this the right to impugn the judgment 
is in legal effect the right to re-try the merits of the original cause 
at large, and to put the defendant upon proving these merits.” 

In Godard n. Gray^^ Blackburn, J., observed : “ If the judg- [1870.] 

ment were merely considered as evidence of the original cause of 
action, it must be open to meet it by any counter-evidence nega¬ 
tiving the existence of that original cause of action. If, on the 
other hand, there is a primd facie obligation to obey the judgment 
of a tribunal having jurisdiction over the party and the cause, and 
to pay the sum decreed, the question would bo, whether it was open 

* 2 B. & S., 11 (41) [1862]. De Coue » L. B.. 8 Cb. Ap., 695 [1873], 

Brusac v, Rathbont, 6 H, di N,, 301 1861]. ^ Conflict of Laws, § 607. 

* 16 Q. B., 717 [1851]. » L. R., 6 Q. B.. 139 [1870]. 
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1 J UJJLtJlliJNTS, [part It. 

to the nnsuocessfiil party to try the cause over again in a Court, 
not sitting as a Court of Appeal from that which gave the judg¬ 
ment and remarked tliat, since the decisions in Bank of Austra¬ 
lasia V. aYms' Bank of Australasia v. Hardinrj,^ and Be Cosse 
Brtssar v. Rathhone? it was no longer open to contend that a 
foreign judgment can be impeached on the ground that it was 
erroneous on the merits ; or to set up as a defence to an action on 
It, that the tribunal mistook either the facts or the law. 

GodaiA V. Graf extended the above doctrine, the majority of 
the Court- holding that a foreign judgment could not be impeached 
by reason of the foreign trilmnal adopting a construction, errone¬ 
ous according to English law, on an English contract, and that it 
■nade no ditference that the mistake appeared on the face of the 
proceedings. “ It may be,” observed Blackburn, J., “ that where a 
toreign Court has knowingly and perversely disregarded the rights 
given to an English subject by English law, that forms a valid 
excuse for disregarding the obligation ; but wo prefer to imitate 
the caution of the present Lord Chancellor in Castrhjue v. kmrie,^ 
and to leave those questions to be decided when they arise, only 
observing that in the present case as in that, “ the whole of the facts 
appear to have been inquired into by the French Court, judicially, 
honestly, and with an intention to arrive at tile right conclusion.” 

It IS conceived that the enactment of section 5 of Act VII of 
1888 does not materially depart from the above principles except 
by vesting in the Court a judicial discretion to inquire into the 
merits of any case in which it appears that no confidence is to be 
reposed in the foreign tribunal. Where, however, the facts appear 
to have been adjudicated upon honestly by a properly constituted 
judicial authority, there is no reason why the decision should not 
be recognised in th e Courts of British India.' 

» been given, U precluded from impoach- 

• L. R fo B S39 ’■ r to bo 

s /| 'i\r based on an incorrect view of the English 

^ be no evi- 

boAodhis concurrence upon the voluntary deuce that the foreign Court knowin-ly 

dktToTTtf ‘le/endanls to the juris- or perversely, refused to recognise that 
diction of the French tubunal obsorving: law/'p. 154, 

- But I do not think that a defendant, «’l. R., 4'e. 4 I. A., 414(445) [iSrO.l 
a foreign judgment la ptrsonam has I. L. R., 15 Mad., 82 [1890). 
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Abandonment— 

of title in previous suit, 349, 350, 360. 
of trade-mark, 120: See Waiver, 

Abandonment of Leoal Rights— 

conduct not amounting to, does not estop patentee, 117, 118. 
Acceptor— 

of biU-of-oxohange, position of, 169—172. 

Accounts— 

estoppel in connection with, 233, 234. 

agent rendering, estoppel against, 49,159, 233, 234, 

issue as to, 333. 


Accretion— 

title by, res judicata as to, 351. 
Acquiescence— 

doctrine of, founded on conduct, 17. 
proper sense of the term, 56,57, 59, 80,118. 
illustrated, 57—61. 
in the case of a patentee, 110 , 118. 
on the part of a landlord, 106, 107. 

Active Misrepresentation— 
illustrated, 48—51. 
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Administrator-General's Act (II of 1874)— 

application of the rule of res judicata to petition under, 292, 

Admiralty— 

matters of prize, 395, 396. 

collision, 3%. 

foreign judgments, 396. 

See Ship, 

Admissions— 

defined in relation to estoppels, 4, 20, 21. 
position of, in the subject, 15, 21. 

made in the course of judicial proceedings, 20, 239—262. 
connect the two branches of estoppel, 239—242. 
foundation of the rule, 239—242. 
parties may not vary their case on appeal, 242. 
consent to material step in proceedings, 243. 
mistake may be shewn where no change of position, 243, 244, 
must relate to existing facts, 244. 
waiver of rights, 244. 

conduct causing change of position, 244, 245. 
inconsistent positions, 245. 
landlord and tenant, 245, 246. 
admission as to annuity, 246. 

as to construction of contract, 246. 
conduct must be unequivocal, 246, 247 . 

consideration and circumstances are to bo regarded, 247,J248. 
admission must be between same parties, 248. 

by pleading, 241,242, 248, 249, 290. 
statements to defeat third parties, 249. 
agreements not to appeal, 250—252. 
compromises lile, 252—255. 

agreements contra curnts curia, 255—262. 

pr^Medings in execution are tn invitum as regards judgment-debtor, 
Adoption— 

estoppel in cases of, 43, 44, 78. 

foundation of the estoppel, 78, 79. 

position of adopted son is to bo regarded. 79. 80. 

issue as to, 332, 339, 340. 

Agency and Bstoppel— 
suggested line between, 149. 
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Agent : See Principal and Agent— 
estoppels against, 156—160, 233, 234. 
sub-sale by, effect of, 131—141. 
fraudulent sale or pledge by, 138—141. 
entrusted with documents of title, 131—141. 
effect of criminal act or negligence of agent of bailee, 129, 130. 
representation by vendor to, that credit is given to principal, 141—147, 
rendering false accounts, estoppel against, 49. 
estoppel against principal holding out agent, 49. 
of company in charge of corporate seal: See Companies, 201. 

authority of, 206. 

Agreements contra cursds curiae— 
principle, 255, 256, 257. 

Privy Council decisions, 256—258. 
decisions in India, 258—261. 

Annuity— 

admission as to, 246. 

premises granted subject to, tenant paying rent to grantee, 86. 

Appeal— 

valuation once accepted for purposes of, 241, 242. 

parties may not vai-y their case on, 242. 

undertaking not to, 21, 51, 250, 252, 294. 

decision not appealable does not work estoppel, 293, 294. 

concurrence of jurisdiction must exist as to Appellate Coui*ts in matters of 
res judicata, 294, 295. 

upon appeal the matter ceases to be res judicata, 295—297, 380, 381. 
matters not entertained on, 341. 

pendency of, in foreign Court, no bar to suit upon foreign judgment, 466. 
Arbitration : See Estoppel by Matter in Writing, 235. 

Arbitrator— 

award of, as to patent: See Patents, 120. 

Assignee of Patent— 
not a mere licensee, 113. 

Attornment— 

by warehouseman, 123, 124, 125. 

by tenant, 93, 95, 99 : See Landlord and Tenant, 

Auctioneer— 

estoppel by election against, 128 : See 125, 154. 
against purchaser making auctioneer his agent, 155. 

Auction-sales— 

estoppels in connection with, 156. 

Authority— 

apparent authority, a ground of estoppel, 149, 150, 154. 
general and special, 152. 

Award : See Estoppel by Matter in Writing, 235. 

Bailment, 122,123: See Eatlor afid Bailee, 

Bailor and Bailee, 122—130. 
estoppel against bailee, 19. 
analogous to tenant’s estoppel, 122, 126. 

incidents of contract, 122, 123,124_129. 

constructive bailment by assent to delivery orders, 123, 124. 
attornment by wharfinger, effect of, 124. 
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Bailor and Bailee— conW. 

recognition by unpaid vendor of title of sub-purchaser, 124, 
the jus tertii, 125—128. 

estoppel ceases when bailment is determined, 126. 
by election, 128,129. 

criminal act of servant of bailee or of third party, 129,130. 

semble no estoppel unless negligence, 130. 

Banian— 

suit against, based on separate liability, 320, 321, 

Banker’s Pass Books— 

estoppel in connection with, 234. 

Benamidar— 

decree against, binds real owner, 311. 

Benami Title— 

tenant may explain benami title of landlord, 103, 104. 
may not set up benami title against real owner, 104. 

Benami Transactions, 61—69. 
nature of, 17, 61. 

the truth may generally be shewn, 61. 

this rule quali6ed by the principle of estoppel, 17, 62. 

estoppel available to assist third parties, 62. 

third parties affected with notice of the real title, 62. 

conduct on the part of the real owner creates the estoppel, 63. 

contest is between real owner and third party, 63. 

heir of real owner affected by estoppel, 64. 

may be estopped by his own acts, 65—67. 
purchaser at execution-sale not affected by estoppel against judgment-debt¬ 
or, 67. 

person already estopped does not remove the estoppel by purchasing at exe¬ 
cution-sale, 68—70. 

See Creditors^ Arrangements in Fraud o/. 

Bengal Tenancy Act— 

application of the rule of res judicata to decisions under, 290. 

Bill-of-Exchange— 

receipt on, allowed to be explained, 219. 

See Negotiable Instruments* 

Bill of Lading— 

not generally conclusive, 232. 

Bond— 

stipulation in, as to manner of payment, 217—219. 
indorsement of payment on, antiquity of practice, 218. 
issue as to satisfaction of, 334, 343. 

personal liability of defendant on, not made ground of attack in former 
suit, 364, 365. 

Buildings— 

tenant allowed to erect, 106,107. 

Care v. The London & N.-W. Ry.. Oo., 65, 50. 
propositions in, paraphrased, 34, 35. 

framed with reference to previous cases, 35, 36. 
approved and followed, 35, 47, 48. 
proposition as to negligence qualiffed, 35, 36. 
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Catalogue— 

estoppel by statement in, 51. 

Cause of Action— 

defined by the Judicial Committee, 24, 25, 276, 277. 
was the question in substance part of the, 330, 331. 

S 3 . 102 and 103 of the Code preclude plaintiff from bringing fresh suit on 
same cause of action, 376, 377. 

See Estoppel by Judgment^ /• 

Charge or Incumbrance— 
effect of concealing, 57. 

Cheque : See Negotiable Instruments. 

Code of Civil Procedure : See Acts, 

Co-Defendants— 

res judicata as between, 316—320. 

Collusive Decree— 

are the parties to, allowed as between themselves to show the truth? 287, 305. 
Comity— 

foreign judgments in personam not enforced on ground of, 398, 399. 

Common Law Doctrine of Estoppel, 6. 

Companies— 

estoppel in connection with, 187—206. 

no estoppel where contract foreign to purposes of incoi’poration, 187. 
contracts ultra vires illustrated, 188. 
agency and part-performance, 189. 

(a) membei’ship and retu’ement, 189—193. 

as between individuals and Companies, 189—191. 

crcditoi’s and shareholders, 191. 

Indian case-law, 191—193. 

(fc) register of Company is only primu facie evidence, 193, 194. 

(c) estoppel against Company issuing certificates of shares where third pjarty 

has acted upon the faith of the certificate, 194—19(>. 

(d) estoppel against Company issuing debentures irregtilarly, 196—193. 

(^) estoppel against Company issuing shares as fully paid up, 199. 

(/) negligence on the part of members of Company— 
transfei's in blank, 199—201. 

{g) Company’s seal, effect of— 

acts of agents and servants, 201—203. 

agreements not under seal, 203—206. 

matters necessary for ordinary business, 205, 206. 

Companies Acts: See Companies, 187—206. See Acts. 

Competent Court : See Estoppel by Jtulgment. II. 

Compromise Pendente Lite— 
how enforceable, 252—254. 
abandonment of, 254, 255. 

Concealment of Title : See Benami Transactions—Standing by. 
Consideration- 

for parol and written contracts a nmtter of proof, 216—219, 

Constructive Bailment : See Bailor and Bailee. 

Contract— 

relation of estoppel to, 14,15,16, 18, 30—33. 

estoppels between landlord and tenant founded upon, 83, 84. 

licensor and licensee of patent founded upon, 109, 111, 
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Contract— conid. .« 

ostoppela between bailor and bailee founded upon, 1— 1-4.147. 

the parties to negotiable instiuraents, IfaS, loJ. 

of insurance, 155,172. 

n the case of vendor and purchaser : See Vendor and Purchaser. 

of principal and agent; See Principal and Agent. 
modern doctrine of estoppel by deed rests upon, 208, 210. 
where required to be in writing, 209. 


Contracts— 

specialty and simple, 212, 213. 
admission as to construction of, 246. 
issue as to, 333. 

foreign judgments in personam enforced upon implied, 399. 
made by traveller in foreign country, 409, 410, 


Contract act (IX of 1872): See Acts. 

Copyright— 

not severable like patent, 113. 

Co-Sharers— 

estoppel SLgainst person taking lease from one of two, 87. 


Costs ; See Security for Costs. 

Court— 

foreign Coiu*t, definition of, 400, 465. 
competent Court: See Estoppel by Judgment. XI. 

Courts of Native States, judgments of, 400—402. 

Creditors, Arrangements in Fraud of, 70—75. 
effect of, as between colluding parties, 17, 70—74. 
earlier Calcutta decisions, 85, 86. Later, 72, 73. 

Ram Sarun Singh v. Musst. Pran Pcaree, 71, 72. 
view in Allahabad, 88. In Bombay, 73, 74. 
maxim in pari delicto, 73, 74. 

distinction where purpose carried into execution, 73. 
transaction void as against third party defrauded, 74. 
relation one of trust, 81. 

See Estoppel by Matter in Writing. Fraud, Collusive Decree. 
Creditor— 

suppressing fact of debt, 57, 58. 

misleading an executor, estoppel against, 81, 82. 

estoppel by election against, 147. 

against partners in favour of, 160, 163. 
election of, in case of partnership-debt, 163, 164. 
may proceed against shareholder not formally retired, 191. 

Criminal Act— 

of agent or servant of bailee, 129, 130. 

Crown— 

may use invention, 109. 

Debentures— 

irregular issue of: See Companies, 196, 197. 

Decision Erroneous in Law— 

may operate as res judicata, 337, 338. 

Decree- 

dofinition of, 328. 

construction of, in questions of res judicata, 325—328. 
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Decree— canM. 

findings not embodied in, 327, 342—345. 
where modified on appeal, no res judicata, 337. 

Deed— 

estoppel against tenant depended upon prior existence of, 13, 84. 
attestation of, how far evidence of assent, 229, 230. 

See Estopiyel by Matter in Writing, Document, 

Default— 

judgments by, 368, 369, 373—377, 381—385. 

Delivery Orders— 

estoppel by assent to, 123, 124, 125, 133, 134. 
documents representing goods, 230, 231. 

delivery ticket containing name of servant, effect of issue of, 129, 130. 

Derry v. Peek— 

doctrine of, has no application to estoppel by representation, 28—31. 

Deshpande Vatax— 

issue as to title of co-sharer in, 336. 

Devasthanam— 

decree against dharmakarta of, held not res judicata, 310. 

Difference Note— 

acceptance of, 232, 233. 

Director op Company— 
estoppel against, 187. 

DissnsSAL op Suit : See Estoppel by Judgment, VI. 

Divorce : See MatrUnoniai, 

Document- 

no estoppel can be raised upon invalid, 216. 

having a mercantile meaning, effect of issuing, M, 55,185, 231. 

representing goods, 230—232. 

issue as to validity of, 332. 

titlo under will abandoned in previous suit, 348, 360. 

mortgage not made ground of attack in previous suit, 360, 361. 

invalidity of ■will according to family custom allowed to be shewn in second 
suit, 363. 

See Estoppel by Matter in WrUing, Deed. 

Documents OF Title— 

effect of parting with, 131—141. 

Do'WEr— 

omission to plead lien for, 349, 350. 

Drawer— 

of biU-of-exchange, position of. 170,171 : See Negotiable Instruments. 

Ejectment— 

issue as to, 332. 

Election— 

doctrino of, 19. 

estoppel by, 141—147, 

principle of, considered, 142—144, 234. 

di^vowal of estoppel in case of partners, 163,164. 

estoppel by, xn case o£ bailee, 128, 129. 

Doctrine of Estopppt fi qi • z* ^ 

jz-inuppEL, b, 61 : See Estoppel by Representation^ 
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Estates by Estoppel— 

estoppel against landlord, 104—106. 

See Title by Estoppel. 

HSXO P PEI^S^“ 

are either rules of e^^dence or form part of the law of Civil Procedure. 2. 
regarded as fictitious statements treated as true, 2. 

are of infinite variety, 2, 43. 

cannot be manufactured arbitrarily, 2,179. 

a branch of conclusive, as opposed to, disputable presumptions, 2. 
personal disqualifications filling a gap in the evidence, 3, 4, 28, 29. 
as rules of evidence, 17, 29, 30. 

must be clear and unambiguous, 5, 17, 147, 214—216, 237, 246, 247. 

historical development of, 14,15. 

unpopularity of, 7, 8. 

gradual recognition of their utility, 6, 8. 

attitude of the Indian Courts, 41, 42. 

position of, in jurisprudence, defined, 2—6. 

historical division of, 6—15. 

practical division of, 15—27. 

Estoppel by Condtjct- 

rule generally stated with reference to conduct, 33. 
inference from conduct, 35, 44, 47, 48, 54, 56. 
conduct must be unequivocal, 246, 247. 

Estoppel by Deed : See Estoppel by Matter in Writing. 
origin of, 12. 

discountenanced in India, 12, 20. 
modern rule based upon contract, 12, 20. 

Estoppel by Judgment— 

I Res judicata. 

II Forum or competent Courts. 

III Parties, Privies and Representatives. 

IV Matters in Issue and Matters Incidental and Collateral. 

V Matters Constructively in Issue. 

VI Final Decision. 

VII Judgments in rem. 

VIII Foreign Judgments in personam. 

J. lies Judicata-^ 

leading principles, 6, 21—27, 263—281. 

Indian enactments, 263, 264. 

rule founded upon English cases, 22, 264. 

Gregory v. Molesworth, 265. 

decree must be in effect a determination of the points between the 
parties, 265. 

there cannot be two contradictory judgments upon the same record. 

Duchess of Kingston’s case, 266—268. 

conclusiveness of sentence of Ecclesiastical Court in prosecution for 
bigamy, 266. 

statement of the rule of res judicata, 267. 

conclusive judgments may be re-opened on the ground of fraud, 268. 
Outram v. Morewood, 268—271. 

privy estopped by former judgment, 269, 270. 

judgment final only for proper purpose and object, 269, 270, 
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Kstoppel by Judgment— oonW. 

/. Res Judicata —contd. 

Barra i\ Jackson, 271—275. 

exposition of doctrines of Civil La^, 272—274. 

objects and purposes of the previous suit are not to be defeated, 

274, 275. 

Brunsden v. Humphrey, 275, 276. 

the difficulty is how far the two causes are in substance identical ’ 

275, 276. 

“Cause of Action” defined by the Judicial Committee, 276, 277. 
was the same right in substance infringed ? 277—281, 

If. Forum or competent Courts — 
rule as to competent Courts, 23, 282, 
rule in England, 282, 283. 

special reasons for different rule in India, 283, 284. 

Ediin V. Bechun and subsequent Indian cases, 284—287. 

Privy Council decisions, rule established by, 285, 287—289. 
decisions of Revenue Courts, 289—292. 

Bengal Tenancy Act, decisions under, 290. 

Administrator^General’s Act, petition under, 292. 

Land Acquisition Act, decisions under, 292, 293. 

decision not appealable does not work estoppel, 293. 

concurrence of jurisdiction must exist as to appellate tribunals, 294. 

* competent jurisdiction’ means competent at the time of tho first suit, 294, 
295. 

upon appeal the matter becomes res sub-judice, 295—297. 
interlocutory orders and orders in execution-proceedings, 297—301. 

///. Parties, Privies ami Representatives— 
res judicata between parties and those claiming under them, 24, 25, 302. 
pci-sons affected by the judgment, classification of, 303, .304. 
capacity of persons to dispute the judgment upon the gi’ound of fiaud, .304 
305. 

persons claiming through, or represented by, tho parties, 305—314. 

decree against Hindu widow binds reversionary boil's, 305—307. 
kurta acts in representative capacity, 307, 308. 
shebait I'epresents the idol, 308, 309. 
karnavan of Malabar tarwad, 309, 310. 

holder of vatan lands, 309; karnam, 310; dharmakarta, 310; illam, 
trustee of, 310 ; manager, 310. 
guardian or manager, 310, 311. 
decree against benamidar, .311. 

purchasers: pendente lite, 311; auction-purchaser, 311 ; purchaser of 
putni, 311. 

mortgagor and mortgagee, 311, 312. 
landlord and tenant, 313. 

receiver, 313 ; different titles, 313, 314 ; abatement, 314. 
res judicata although other parties in second suit, or former parties may 
occupy different positions, 314, 315. 

but not where subsequent decision is not between same pai'ties, or those 
claiming under them, 315. 

representatives made parties under protest. 315, 316. 
co-defendants, res judicata between, 316—319. 

joint contractors, and joint ^VTong•doel'S, res judicata in the case of, 319—321. 
private rights claimed in common (Expl, V), 322—324. 
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Estoppel by Judgment— con<d. 

IV. Matin'S in Uiue and Matters Incidental and Collateral 

general principle, 25. 

decree how to be construed, 325—329. 

English authorities, 325, 326. 

rule established in India, 326 328. 

findings not embodied in decree, 328, 342. 

question whether the issue ^vas substantially decided, 329, 330. 

the judgment must have been directly upon the point, 329, 330. 

was the question in substance part of the cause of action ? 330. 

the matter must have been alleged, and denied or admitted, 310. 

the question may have been decided in a cause relating to a dilferent subject- 

matter, 331. 

issues as to: adoption, 332 ; waste, 332; ejectment, 332; document, validity 

of, 332 ; question of title in land acquisition case, 333; raali* 
kana, 333; principal and agent, 333; accounts, 333; interest, 
334; satisfaction of bond, 334; area of land, 334; measure¬ 
ment, 334, 335; rent-suits, 335 ; set-off, 335; status, 335, 316, 
340; title, mortgagor and mortgagee, 336, 337; lien, 337; 
self-acquired property, 339, 340. 
decree modified on appeal, 337 ; erroneous decision, 337. 
claim not put in issue, or loft undecided, 337, 333. 

issue need not have been expressly raised if the question was in substance 
decided. 338—340, 

decision by necessary implication, 340. 

matters incidentally determined or collateral, .341—345. 

not entertained by Appellate Court, 341. 
issue advisedly left undetermined, 342. 

findings not embodied in decree, but upon which the Court has expressed an 
opinion, 342—345. 

F. Matters Constructively in Issue — 

Explanation I: matters which ought to have been made gi'ound for defence 

or attack, 346—366. 
canon of interpretation, 346—349. 
early decisions of the Privy Council, 348, 349. 
rule in India before 1877, 349—351. 
question of fact as to what is a different title, 351. 

Explanation II; in suits to recover possession of property plaintiff must 

assert all his titles, 352, 353. 

Denobundhoo Chowdhry’s case, 352—354. 

subsequent decisions, 351—357. 

distinction suggested by West, J., 356—358. 

cases in which Explanation II was considered, 359—363. 

recent decisions of the Privy Council, 363, 364. 

Explanation III: relief claimed but not expressly granted, 365, 366. 

VI, Final Decision — 
general principles, 23. 

the Court must exercise its judicial mind, 367, 368. 

findings inconclusive or based upon technical points do not work estoppel, 363* 

judgments by default, 368 —370. 

inconclusive adjudications, 370, 371. 

judgments upon technical pokits, 371—373. 

failure to give security for costs, dismissal for, 373, 

dismissal where plaintiff fails to appear, 373. 

operation of, s. 103 of the Code, 374—376. 
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Estoppel by Judgment—com^c/. 

VJ, Fhial Decision —contd. 

leave to plaintiff to withdraw, s. 373 of the Code, 377. 

Allahabad and Calcutta decisions, 377, 378. 
neglect to produce evidence, 379. 

suit dismissed on ground of limitation, 380. 

upon appeal the matter ceases to be res judicata, 380, 381. 

rent-suits, ex-parte decrees in, 381—385. 

decrees by admission, 385, 386. 
partition-proceedings, conclusiveness of, 386—389. 

VII. Judgments in rent — 
leading principles, 25, 26. 

prior to the Evidence Act, 390—393. 

s. 41, Act I of 1872, purposes for which conclusive, 392 —397. 

probate, 393. 
matrimonial, 394. 
admiralty, 395. 
insolvency, 396. 

VIII, Foreign Judgments in personam — 
principles upon which, enforced, 26, 27, 393, 399. 
in England, merits may not be examined, 399. 
definitions, 399, 400. 

suits to which a foreign judgment may operate as a bar, 400, 401, 402. 

judgments, 400. 

conflicting opinions in Bombay and Madras, 401, 402. 
probable effect of amendment of s. 14, 402, 416. 
leading principles and Indian decisions, 403. 

(а) judgment must be final and conclusive, 403, 404. 

pendency of appeal, 404. 

(б) may be impeached as contrary to natural justice, 404. 
propositions as to jurisdiction, 404, 405. 
voluntary waiver of objection, 405—407. 
submission not voluntary, 407, 408. 

contract made by traveller in foreign country, 409, 410. 
summons not served on defendant, 410, 411. 
joint stock company, liability of members of, 410—412. 
foreign decree to be executed in accordance with the 
Code, 412. 

(c) may be impeached on the ground of fraud, 413, 414. 

fraud must be proved, 413. 

execution refused on the ground of fraud, 414. 

(d) rule that merits may not be examined, 414—416. 

limitation, 407—409. 

Estoppel by Matter in Writinq, 12, 20, 207—238. 
the old estoppel by deed, 208. 
modern doctrine rests upon contract, 208. 

substance of the transaction and position of the parties 
to be regarded, 208, 210. 
registration, 209. 

(1) deeds generally to be construed as evidence, 211. 

attitude of the Indian Courts towards technicalities, 
211—214. 

(2) estoppels must bo made out clearly, 214. 

manifest upon face of deed, 215, 216. 
no estoppel upon invalid document, 216. 
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Estoppel by Matter in Writing— conW. 

(3) consideration for deed a matter of proof, 216. 

rule in India, 217—219. 

in England, 219, 220. 
estoppel against unpaid vendor, 220, 221. 

raortagagor, 221. 
receipt and release, 216—219. 
stipulation in bond, 216—219. 
fictitious invoice, 219. 

(4) recitals, 221. 

conti-act and situation of the parties to bo lookal to, 

221 , 222 . 

mistake, 222,224. 

prima facie evidence, 223, 224. 

(5) parties in pari delicto, 224. 

rule in England, 225. 

in Calcutta, 225, 226. 
in Allahabad, 226. 227. 
in Bombay, 227. 

(6) (a) title by estoppel, principle of, 228, 229. 

(6) presumptions, 229 

attestation of deed, 229. 

destroying or refusing to receive a document, 230. 
signature, 2^10. 

(c) documents which may raise estoppel, 230, 231. 

invoice, 230; warehouse receipts and delivery orders, 
231, 232; bills of lading, 232 ; difference note, 232,233 ; 
mercantile meaning, 231, 232. 

(rf) accounts, estoppels in connection with, 233. 
estoppel against agent, 231. 
principle of election, 214. 
banker’s pass books, 234. 

{e) awards and agreements to refer to arbiti'ution, 23i>—238. 
principle upon which, enforced, 235, 236. 
award invalid in part may have legal validity, 236, 237. 
punchayct, submission to, and award by, 237. 

Estoppel in Pais— 
early forms of, 13. 

Estoppel by Representation— 

modern doctrine of, its importance, 15, 27. 
cases classified according to intention, 48—58. 
main features of, 15—17, 30—36. 
development of the modern doctrine, 36—48. 
a rule of evidence, 16,17—30. 

distinguished from doctrine in Derry v. Peek, 16, 28—30. 
exposition of, in Sarat Chunder Dey’s case, 43—48, 

Evidence— 

a criterion of res judicata, 275, 276, 280. 
neglect to produce, dismissal of suit for, 376, 379. 

Evidence Act (I of 1872): See Acts, 

88. 17—31, pp. 4, 20, 21. 237. 

8. 41 (judgments in rem), p. 392. 

8. 92, prov. (2), p. 211. 

88. 91-97, pp. 211, 214. 
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Evidence Act— 

s. 115, rule of estoppel by representation in, 1,41, 43—46. 
attitude of the Indian Courts, 41, 42. 

construction placed upon the section by the Privy Council, 

43-48. 

s. 116, pp. 84, 85. 

117, pp. 122, 169. 

Execution— 

of ex-parte decree barred by limitation : See Rmt-Suits. 
of foreign decree according to the Code, 400, 401, 412. 
refused on the ground of fraud, 414. 

Execution-Proceedings— 

are in invitum as against judgment-debtor, 262, 
orders in, how far conclusive, 300, 301. 

Execution-Sale— 

effect of mortgagee bringing property to sale in execution of money-decree 
without gi\'ing notice of incumbrance, 57. 
effect of depreciating property by giving notice of incumbrance, 70. 
purchaser at, does not claim tlirough judgment-debtor, 67. 
suit to set aside, barred by previous decision, 350. 

Ex PARTE Decree : Seo Bent-suits, 

Explanation I to s. 13 of the Code, 264, 330. 

II, pp. 264, 316—366. 

cases directly decided upon, 359—365. See E 8 to 2 >pel hy 
Judgment, V. 

III, p. 264. 

effect of, 365, 366. 

IV, p. 264 : Estoppel by Judgment, VI. 

V, pp. 264, 322—324. 

VI, p. 264 : See Estopi>el by Judgment, Vlil, 

Factor.^’ Acts : Seo Acts. 

4 Geo. IV, c. 83, p. 137. 

6 Geo. IV, c. 04, pp. 137,139. 

6 and 6 Viet., c. 69, pp. 131, 137. 

40 and 41 Viet., c. 39, pp. 137—141. 

Family Arrangements, 17,18, 75—81. 

estoppel by conduct in cases of, 17, 75—81, 90—97. 
principle upon which, enforced, 75—77. 
uberrima fides in, 77. 

quantum of consideration not regarded, 75—77. 

Indian cases, 75, 76, 77. 

English cases, 75. 

party held by conduct to have waived, 76, 77. 
estoppel by partition, 77. 

in cases of adoption, 78—80. 
recognition of person as member of family, 80, 81. 
conduct will always be evidence, 80. 
relation often one of trust, 81. 

Family, Hindu Joint— 

estoppel against members of, 160, 308. 

Final Decision— 

of foreign Court, 403, 4M. 

See Estoppel by Judgment, VI, 
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Foueion Instruments, 168. 

Foreign Jddgments : See Estoppel by Judgment, VII, VIII. 
of Probate Court, 393, 394. 

Matrimonial Coui-t, 394, 395. 
of Admiralty Court, 395, 396. 

judgment in rem, how far governed by the Code, .397. 

Fraud— 

there may be estoppel without, 29, 43, 55, 58, 59. 

conclusiveness of former judgments may be impeached on tho ground of, 
304, 305. 

judgments in matrimonial causes may bo re-openo<l on tho ground of, 394. 
foreign judgment may be impeached on the ground of, 412—414. 
must be proved, 413. 

execution of foreign decree refused on the ground of, 414. 

Guardian— 

decree against, binds minor, 310, 311. 

Heir— 

claim as, in connection with res judicata, 278—280. 

Hindu Family— 

recognition of person as member of, 80, 81. 

See Adoption, Family Art'angements, Partition. 

Hindu Widow— 

decree against, binds reversioners, .^5, 300. 
duty of, to protect the estate, 369. 

Hotchpot— 

neglect to bring property into, 389. 

ILLAM— 

sufficiently represented by trustee, 310. 

Illiterate Person— 

execution of document by, 208. 

Implication— 

decision by, 340. 

Indian Courts— 

obseiwations of the Judicial Committee upon, 288, 289. 

Indicia of Property— 

effect of parting with, 131—141. 

Indifference or Acquiescence— 
illustrated, 56—58. 

In Pari Delicjto— 

application of tho maxim to matter in writing, 224—228. 

admissions in judicial proceedings, 249. 

See Creditors, Arrangements in Fraud of, 70—75, 

Insolvency— 

judgment of Court of, for what purposes conclusive, 396. 

Insurance : See Undenoriter, 

estoppel against assuranco society receiving premiums after breach of con* 
dition, 150. 

Intention or Motive— 

classification of ropresentations according to, 34—36. 
definitions based upon, aro now of less importance, 36, 48. 
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Intention or Motive—cowW. 
cases presented : 

active misrepresentation, 48—51, 
culpable negligence, 51—56. 
indifference or acquiescence, 56—58. 

Interest— 

issue as to date from which, payable, 334. 

Interlocutory Orders— 

principle upon which, conclusive, 298. 

Interpleader— 

bailee may institute suit of, 124, 128. 

Interrogatories- 

disallowed in case of bailee, 127. 

Invalidity of Patent : See Patents. 

Inventions— 

acts relating to, 109. 

Investment— 

of money, representation as to, 50. 

Invoice— 

fictitious invoice allowed to bo explained, 219. 
does not generally work an estoppel, 230. 

Issue : See Estoppel by Judgment, IV, 

Joint Contractors and Joint Wrong-Doers— 
res judicata in the case of, 319—321. 

Joint Family j See Family, Hindu JoinL 

Joint Stock Company— 

jurisdiction of Courts of foreign country over members of, 410—412, 
See Companies. 


Judgment— 

upon what principle conclusive, 5. 

should be looked to in questions of res judicata, 325—328. 
must have been directly upon the point, 328, 329. 

Judgments : See Estoppel by Judgment, 

in rem, 11, 25, 26. 
in personam, 11, 23 —25. 

domestic, 12, 22—25. 

foreign, 12, 26, 27. 


J udgmbnt-Debtor— 

not estopped by conduct in execution-proceedings, 262. 

Judicial Proceedings : See AdmisHons in the Course of JudUial Proceedings. 
Jurisdiction— 

rule of res judicata as to competent Courts, 282—301. 

suit dismissed on ground of, does not work an estoppel. 373. 
decree made without, .340. 

judgment of foreign Court may be impeached for want of, 404—410. 
propositions ^ to, in Schibsby v. Westenholz, 404, 405. 
voluntapr waiver of objection to, by defendant, 405-407, 415. 
submission not voluntary, 407, 408. 

“'paDy, stock com 
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Jurisprudence— 

position of estoppels in, 2—7. 

Jus Tertu, 19, 124—128: See Bailor and BatUe. 

Kabnam— 

of miiCa, decree against, binds successor, 310. 

Karnavan— 

deci*ee against, may bind members of tarwad, 309, 310. 
suit by, against members of tarwad held not barred, 362. 

Korta— 

manager of joint family acts in a representative capacity, 307. 

Land— 

issue as to area of, 3^. 

suit for measurement of. :i34, 372, 373. 

Land Acquisition Act (X of 1870)— 

application of the rule of res ju<licata to decisions under, 292, 293. 
issue as to title in land acquisition case, 333. 

Landlord and Tenant— 

estoppels founded on the contract, 18, 94—108. 
classification of estoppels, 18, 8.>. 

(1) estoppel against tenant, 83. 

founded on contiuct for permissive occupation, 83, 84. 

origin of rule, 84, 85. 

scope of s. 116 of the Evidence Act, 84. 

relation of landlord and tenant created when possession is taken 
upon contract to purchase land, 84. 

(«) general rule stated and illustrated, 86—91, 114, 122. 

estoppel even where landlord has no legal estate, 84, 87, 88. 
extends to licensees and trespassei-s, 89, 99. 

available to parties claiming through landlord against parties 
claiming through tenant, 90, 91. 

(fc) tenant may however shew that landlord’s title has determined, 91, 92. 
even where rent has been paid, 92. 
since he is liable to the pei-son having the real title, 92. 

estoppel only operates during continuance of tenancy, 92, 93. 
landlord may terminate the relation between himself and his ten- 
ant by causing tenant to attorn to another, 93, 04. 

(c) surrender by operation of law, 94. 
implied surrender, 94. 

(d) estoppel by payment of rent, 94—99. 

unexplained payment raises an estoppel, 95, 96. 
payment must bo as for rent due without mistake or misrepresen¬ 
tation, 95. 

tenant may show fraud or misrepresentation of lan<llord, 96, 97. 

OP that ho has pai<l rent under a mistake, 95, 97, 98. 
that ho has paid another under landlord’s <lirection. 93, 95, 96. 
may shew landlord’s title has determined even though he has paid 
rent, 92. 

may shew that he has paid rent to one claiming to be the landlord’s 
representative, 97, 98. 
payment of quit-rent, 98. 

offer to pay rent under mistake raises no estoppel, 99. 
presumption of attornment may be rebutted, 90, 

C, B 
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Landlord and Tenant— conW. 

(e) derivative possession, 92, 99—102. 

tenant may shew that he has derived possession separately* 
99, 100. 

may deny landlord’s derivative title, 100, 101. 
may shew affirmative title in himself, 102. 

(/) benami titles— 

tenant may explain benami title of landlord, 103,104. 
but may not set up a benami title against real owner, 104. 

(2) estoppel against landlord— 

where he induces tenant to attorn to another, 93, 95, 96. 
estate by estoppel, after acquired title tenures for benefit of grantee, 
104—106. 

where landlord encourages tenant to erect buildings, 106, 107. 

receives rent after breach of covenant has been com¬ 
mitted, 150. 

representations by lessor a ground for refusing specific perform¬ 
ance, 107, 108. 

where landlord allows himself to be held out as a partner, 149, 150. 
admissions in the course of suit between, 245, 246. 
suits for ejectment in connection with res judicata, 280, 281, 313, 314. 
lessor does not claim under his lessee, 313. 
omission of tenant to plead defence in previous suit, 350. 
landlord, res judicata against, 280, 354, 357. 

Law Merchant : See Negotiable Inetrumente. 

Leave to Withdraw— 

suit dismissed, reserving, effect of, 376—379. 
application of, s. 373 of the Code, 377. 

Allahabad and Calcutta decisions, 377, 378. 

Legitimacy— 

res judicata as to question of, 317. 

Letters Patent— 

nature of grant of, 109. 

Ll\.bii.ity, Joint and Several: See Joint Contractors and Joint Wrong- 
Doers. 

Licensee— 

of land, estoppel against, 89, 90. 
of julkur, 90. 

of patent: See Patents, 109. 
of trade-mark, 120. 
bailee or licensee, 122. 

Lien— 

concealment of, 49, 60, 61: See Benami Traj^saction*. 

Limitation— 

dismissal of suit on the ground of, 380. 

period occupied in litigating in foreign Courts, 406, 409. 

ex-parte deci'eo barred by : See Rent-Suits. 

Liquidator— 

may be estopped by conduct of Company, 198. 

Lodger— 

estoppel against, 90, 91. 

Low V. Bouvbbie— 

position of estoppels defined in, 29,30, 37. 
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MA11^TENANCE— 

suit uuder a different title for, not barred, 313. 

Maker— 

of promissory note, position of, 170,171. See Negotiable Irntraments. 
Malabar Tarwad— 

decree against karnavan may bind members of, 309. 
members of, entitled to notice, 323. 

Malikana— 

issue as to, 333. 

Manager— 

decree against, binds minor, 310, 311. 

Matters in Issue : See Estoppel by Judgment, IV. 

Matters Incidental and Collateral : See Estoppel by Judgment, iv. 

Matters Constructively in Issue : See Estoppel by Judgment, V. 
Matrimonial— 

judgment of Court exercising, jurisdiction, for what purposes conclusive 
394, 395. 

Maxims— 

a man may not approbate and reprobate in respect of the same matter, 19 

143, 242. 

plead his own fraud, 70, 74. 

estoppel against estoppel setteth the matter at large, 10, 241. 

binds parties and privies, 33. 
wtoppels must be made out clearly, 4, 17, 147, 214—216. 
in equity a plaintiff must recover secundum allegata et probata, 347. 
interest reipublics ut sit finis litium, 8, 236, 275. 
in pari delicto potior est conditio possidentis aut defendentis, 73, 224. 
nemo debet bis vexari, 10, 265, 275. 
no estoppel against an Act of Parliament, 180. 

can be raised inconsistent with the terms of the document, 179. 
where the truth appears, 87, 88. 
omnia praesumuntur contra spoliatorem, 230. 
patentee may not derogate from his own grant, 116. 
quicquid solvitur, solvitur secundum aniraura solventis, 95. 
quod semel placuit in electionibus, amplius dispUcere non potest, 143. 
res inter alios acta cannot work an estoppel, 33. 
res judicata pro veritate accipitur, 8, 272. 
transit in rcm judicatam, 5. 

Memorandum op Association : See Companies, 193. 

Mesne Profits— 

taken to be constructively disallowed, 365, 360. 

Mercantile Practice— 

effect of issuing document having mercantile meaning, 54, 55, 230—232. 
sub-section 108 probably to be limited to mercantile cases, 141. 
principal may not be bound by, 156. 

Merger— 

estoppel by judgment, 5. 

Mining Partnership : See Partners, 164,165. 

Minor— 

application for guardianship of, does not bar fresh application, 
: See Ouardian. 
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Misjoinder— 

suit dismissed for, does not work an estoppel, 371. 

Money— 

decision in Denobundhoo Chowdhry^s case applied to suits for, 354, 355. 

not applied, ^9. 

investment of, representation as to, 50, 51. 

Mortgagee— 

tenant attorning to, 86, 87, 88, 89, 100. 

may shew mortgagee’s title has determined, 92, 93. 
claiming under, may shew affirmative title, 102. 
concealment of lien by, 49, 57, 60, 61 : See Benami Transactions. 
concurrence by, may create lease, 104. 
bailee may defend under title of bailor’s, 125. 

neglecting to reserve right of sale in redemption-suit held estopped, 363. 
not mortgagor’s agent so as to be estopped by decree passed upon mortgagor’s 
default, 369, 370. 

dismissal of suit by assignee of, on the ground of notice, does not bar fresh 
suit, 372, 373. 

Mortgagor— 

estoppel against, acknowledging receipt of mortgage-money, where assignee 
of mortgage has given full value, 221. 
rule of title by estoppel applied against, 228, 229. 
does not represent interest of mortgagee in subsequent litigation, 313. 
decree against, does not bind mortgagee with a prior title, where mortgagee 
is no party to the suit, 312, 313. 

held estopped from setting ofE rents due by mortgagees as tenants, 363, 364. 
representatives of, held not barred, 370, 371. 
question of title between, and mortgagee, 336, 337. 

Municipal Authority— 

estoppel by notice issued by, 51: See 188. 
contract made on behalf of, 158. 

Natural Justice— 

decision contmry to : See Estoppel by Judgment, VIII. 

Negligence: See Negotiable Instruments, Companies. 
illustrated, 51—56. 

Negotiable Instruments Act (XXVI of 1881): See Negotiable Instruments, 
167—186. See Acts. 

Negotiable Instruments— 

peculiar character of, derived from law merchant, 167—169, 173. 

definitions of, 168, 169. 

position of parties to, 169—172. 

statutory estoppels, 169—172. 

inchoate instruments, rules as to, 172—174, 177. 

application of rule to instrument pledging immoveable 
property, 172, 173. 

eases of negligence and agency, 174—182. 
of cheque carelessly drawn, 174, 176. 
of bill ineffectually cancelled, 175. 

lost or stolen instrument, 176, 177, 

where fraud intervenes principal’s negligence must be proximate, 175,176. 
honAfide holder for value, estoppel in favour of, 178, 180, 181. 
negotiable securities left in agent’s hands, 178, 179. 

not regularly put into circulation, 179. 
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Negotiable Instruments- conUi. 

genuine acceptance of forge<i bill, payment of which is afterwards obtained 
by fraud of servant, 179, 180. 

a person taking documents of value from an agent known to have limited 
authority is put upon enquiry, 181, 18*2. 
forged signature, adoption of, 183, 184. 

no presumption of authority as to other signatures, 1S4, 185, 
documents having a mercantile meaning, 185, 186. 

Non-Appearance— 

of plaintiff, suit dismissed for, 373. 
of co-defendant, 319. 

Non-suit: See Leave to Withdraw. 

Notice— 

is registration of mortgage sufhcient notice to purchaser, 61. 
third parties dealing with benamidar affected with, 62, 63. 
of dissolution of partnership, 165, 166. 

Oaths Act— 

issue decided under, not conclusive upon question of title, 371. 

Obiter Dicta- 

do not constitute a final decision, 344, 345. 

Pardanashin— 

execution of document by, 230. 

Parties— 

persons claiming under : See Estoppel by Judgnxent, III. 

Parties and Privies— 
estoppel binds, 33, 38, 68. 

Parties, Privies and Representatives : See Estoppel by Judgment, III. 

Partition— 

early form of estoppel in cases of, 13. 

estoppel between members of a family and in favour of purchasers, 77. 
conclusiveness of partition-proceedings, 77, 386—389. 
no res judicata unless issue raised and finally decided, 386. 
estoppel by conduct or previous decision, 387, 388. 
decision may relate to different property, 388. 
neglect of party, 388, 389. 
suit for, held res judicata, 362. 
not barred, 356. 

dismissed as premature and on the ground of jurisdiction does not 
bar subsequent suit, 370. 

Partners— 

estoppel against, referable to conduct, 160, 161 ; or agency, 148—150. 

classification, 162. 

holding out for purpose of obtaining credit, 161, 162. 

ostensible partner must be known directly or by notoriety, 163, 

election, disavowal of estoppel, 163, 164. 

election not conclusive, 164. 

mining partnership, 164, 165. 

what is sufficient notice of retirement, 165, 166. 

one partner signing receipt does not estop the other, 219. 

partners working patent: See Patents. 

Part-Performance— 

doctrine of, applied to estoppel, 4 : See Companies, 203 205. 
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Patents— 

estoppel against licensee founded on contract^ 19,109,110. 
consideration for the contract, 110 , 112 . 
licensee must admit validity of patent, 110 . 

but may shew limits of patent, 113, 114. 

his position analogous to that of a tenant, 114, 115. 

may shew license has determined, 116. 

contract for exclusive right may amount to warranty or raise an estoppel, 

the old doctrine of estoppel by deed applied, 112,113. 
the assignee of a patent not a mere licensee, 113. 
licensee of assignee is estopped, 113. 
patentee may not derogate from his own grant, 116. 
estoppel against, 116, 117. 

conduct of, not amounting to abandonment of legal rights, does not 
raise an estoppel, 117, 118. 

partners, rights of, working a patent before and after dissolution, 118, 119. 
arbitrator, award of, as to validity of patent, 120 . 
patent is severable, 113. 

licensee of, held not estopped by former judgment, 368, 369. 

Payment of Rent— 

estoppel by : See Landlord and Tenant (d). 

Person and Property— 

injuries to, infringe separate rights, 275, 276. 

Pickard v. Sears— 

statement of the rule in, 36, 37 . 
explained in Freeman v. Cooke, 38,39. 

Sarat Chunder Dey v. Gopal Chunder Laha, 43-48. 

Pleading— 

admissions or estoppels by, 241, 242, 248. 

estoppels need not be pleaded, 284. 

may be looked to in questions of res judicata, 325—328. 

Pledge— 

effect of, by agent entrusted with goods or documents of title, 132—141. 
Possession— 

in suits for, plaintiff must assert every title, 352. 
distinction suggested, 354 . 
conflict of opinion, 354—356. 

of does not bar subsequent 

Post Office Orders— 
not negotiable, 185. 

Pre-emption— 

failure to assert right of, in previous litigation, 351, 360. 

Presumption— 

“‘nato^yo. ^ or refnsing to receive document, 230 ; ew- 

Principal : See Principal and Agent. 

Principal and Agent— 

principle of agency illustrated, 19, 148_ 150 

estoppeli^net prinripal depends upon apparent authority of agent. 150. 

, om conduct proxunately connected with agent's acts, 151. 
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Principal and Agent — contd. 

representation by vendor to principal that credit is being given to agent, 
141-U7. 

ostensible authority of agent illustrated, 15*2—154. 
against third persons dealing \nth agent, 155. 

third parties may be affected with notice of private instructions, 155. 
auction-sales, 156. 
estoppels against agents— 

inducingthird persons to contract upon credit of principal, 156—158. 
estoppel or warranty, 156—158. 

against agent occupying fiduciary position, 158, 159. 

rendering accounts, 159, 233, ‘234. 
person assuming character of a principal agent, 159, 160. 
members of Hindu family, 160. 
res judicata between principal and agent, 333. 

See Negotiable Instruments, 

Private Rights— 

persons interested in, how far deemed to claim under persons litigating, 
322—324. 

Privies, 303—305. 

Probate— 

judgment of Probate Court, for what pnrposes conclusive, 393, 394. 

Pao-FORXu Defendant : See Co-defendants, 318. 

Promissory Note : See Negotiable Instruments, 

Pdnchayet— 

submission to, and award by, 237. 

POECHASEE— 

representation to, that property is unincumbered, 60, 61. 

See Vendor and Purchaser, 
pendente lite, claims through ven<lor, 311. 

auction-purchaser does not claim through defaulting proprietor, 311. 
of putni tenure, position of, 312. 

Quit-Rent- 
payment of, 98. 

Railway Receipts, 185,186. 

Ratifioation : See Companies, 189,205. 

Receipt— 

prinid facie evidence which may be rebutted, 217—219. 
railway receipt, 186; warehouse receipt, 231. 

Receiver— 

dismissal of suit by one member of a family does not bar, 31.3. 

Recitals— 

conclusivenesa of, 221—224. 

Record— 

niay be looked to in questions of res judicata, 325—328. 

Redemption— 

decree for, may operate as res judicata, 313. 

estoppel against mortgagee neglecting to reserve right of sale in redemption- 
suit, 363. 

suit for, dismissed for default, held not to operate as res judicata, 434. 
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R R f'EM priori—roiitri. 

cause of action held identical, 375. 
l ight to redeem extinguished by partition decree, .m 
Registration— 

in connection with estoppel, 209, 210. 

Registration Act (III of 1877): See Acts. 

Register of Company : See Companies, 193. 

Release— 

distinguished from receipt, 219, 22 
Remand— 

estoppel by consent to, 243. 

suit upon, dismissed for failure to appear, 369. 

Rent— 


early form of estoppel by acceptance of, 13. 

Rent-Suit— 

issue as to measurement of land in, 334 , 335 . 

rate of rent. 335, 383, 385, 386. 
ex-parte decrees in, 381—385. 

Calcutta Full Bench decisions, 381—385. 

where execution has not been taken out, 381 383 

decree passed upon defendant’s admission, 385, 386. 

" >•»*« ot rep* 


Representation as to Value, 48. 

Representations— 

defined in relation to estoppels. 4, 5, 29—31 
classification of, 31-35. 

doctrine of changed situations, 31, 46, 53. 
must be as to existing facts, 31, 32. 
effect of, chiefly to be considered, 33, 46, 47. 
genei-ally amount to agreement or license, 32, 33. 
rule generally stated with reference to conduct, 33. 

estoppel may arise out of statements which cannot properly be characterized 
as misrepresentations, 48. 56. p p y oe cnaractenzed 

by lessor a ground for refusing specific performance, 107, 108. 

REPRP.SBNTATIVES : See lUs Judicata, III. 

of mortgagor held not barred, 370, 371. 

Res Judicata : See Estoppel by Judgment. 

Res Sub-Judice: See Appeal. 

Revenue Courts— 

rule of ree judicata a. applied to decisione of, 289-292 
attestation of deed by, 229. 

boundY; deeVt a^it^Htodu 

"trSl‘c?^ght there has been a fair 

Right of Way— 
license to use, 110. 
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Roman Law— 

res judicata in the» 9,10. 
judgments in rem and in personam, 11. 


Sarat Chdnder Dey v. Gopal Chundeb Laha— 
illustration of conduct raising an estoppel, 39—41. 

authoritative exposition of the doctrino of estoppel by representation in, 
43-48. 

estoppel against the heir, although the acts of the creator of the benami do 
not raise an estoppel, &4—67. 

in cases of adoption, 43, 79. 

Seal— 

estoppel by deed, 207. 

effect of corporate seal: See Companieg, 201—206. 

Security for Costs— 

suit dismissed for failure to give, 373. 

Self-Acquired Property— 
issue as to, 338—340. 


Servant— 

of tenant, estoppel against, 90. 

of bailee, effect of criminal act or negligence of, 129,130. 
accredited by master, 149. 

master answerable for acU of, within ostensible authority, 154. 
of Company: See Companies. 

Set-off— 

claim by way of, when barred by previous decision, 335. 
Shares— 

certiBcates of: See Companies, 194. 
issued as fully paid-up : See Companies, 199. 
transfers in blank ; See Companies, 200. 

Shebait— 

represents the idol, 308, 309. 

Ship— 

register, ffag, and pass of: See Admiralty, 235. 

Specific Relief Act (i of 1877): See Acts. 

»• 18, pp. 106, 228, ?29. 

M 21, p. 238. 


Specification: See Patents, 109. 

Statp ^^nami Transactions. 

Statement in the Course of Business- 
niay raise an estoppel, 53 . 

Status— 

iMue as to, 335.340; See .4</op«on. 

■- “■ -.H.», 

-i-u b, A„ „ „ i»i, 

Statutes— 

4 Geo.'lv; o! ^ *' '’P' 

PP-137, 138. 

6 M Vi J’ ^ P-129 

O vict., C. 39 (Factors), 165, p. 137, 
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Sta tutes—cowM. 

8 & 9 Viet., c. 18 (Lands’ Clauses), s. 127, p. 90. 

19 & 20 Viet., e. 97 (Mereantile Law), s. 11, p. 320. 

20 & 21 Viet., c. 85 (Matrimonial), s. 6, p. 266. 

2.5 & 26 Viet., c. 89 (Companies), pp. 2, 189. 

.30 & 31 Viet., c. 131 (Companies), p. 189. 

30 & 37 Viet., c. 66 (.Judicature Act), s. 24, p. 253. 

40 & 41 Viet., c. 26 (Companies), p. 189. 

40 & 41 Viet., c. 39 (Factors), pp. 132. 137, 133, 140, 141. 

45 & 46 Viet., c. 61 (Bills of Exchange)— 
s. 7, p. 179. 
ss. 2—21, p. 168. 
s. 20, p. 17*3. 

,, 54, p. 170. 

,, 55, p. 171. 

52 & 53 Viet., c. 45 (Factors), ss, 2, 8, 9, pp. 132, 136. 

53 & 54 Viet., c. 27, p. 395. 

San— 

dismissal of ‘ in its present form,’ 378, 379. 

on the ground of limitation, 380. 

See Estoppel by Judgmenit VI, 

Tea Garden— 

incidents of business of, 152, 153. 

Technical Points— 

judgments upon : See Estoppel by Judgment, VI, 

Tenancy-AT-W iLL— 

may arise by intendment of law, 88, 89. 
created by tenant holding over, 91. 

Tenancy, Determination of : See Landlord and Tenant. 

Third Parties— 

dealing with agent may be estopped as against principal, 155. 
may be affected with notice of private instructions to agent, 15.5, 156. 
estoppel against agent in favour of, 156—158. 
statements made to defeat, 249, 250. 

Title— 

alternative titles, 349, 350. 

omission to rely on, in previous suit, 346—350. 

question of fact as to what is a different, 347, 351, 364, 365. 

in suits to recover possession, plaintiff must assert every, 351, 352. 

conflict of opinion as to the rule, 354—356. 
distinction suggested by West, J., 356—358. 
Indian decisions upon Explanation II, 359—36.3. 
recent decisions of the Privy Council, 363, 364. 
issue as to, of co-sharer in deshpande vatan, 336. 

of mortgagor or mortgagee, 336, 337. 
of landlord, 280, 281, 317, 318. 
in land acquisition case, 333. 

Title by Estoppel— 

rule of, 104—106, 216, 228, 229. 

applied to leases, 104—106. 

mortgages, 228, 229. 

Trade-Mark— 

estoppel against licensee of, 120. 

owner of, 120, 121. 
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Transfer of Property— 

when required to be in writing and registered, 209. 

Transfer of Property Act (IV of 1882): See Actn. 
8. 9, p. 209. 

„ 41, pp. 62, 134. 

„ 43, pp. 106, 228. 

„ 54, p. 209. 

„ 59, p. 209. 

„ 107, p. 209. 

„ 111, p. 94. 

„ 123, p. 209. 

Trespasser— 

on land, estoppel against, 89. 


Trust— 

relations of, estoppel in connection with, 18, 59, 158,159. 
imposed in cases of fraud, 71. 

See Trustee and Cestui-que-trxtst, 

Trustee— 

signing receipt, 219. 

Trustee and Cestui que trdst— 

estoppels in connection with, 81, 82. 

Trusts Act (II of 1882): See Acts. 
s. 14, p. 73. 

„ 84, p. 228. 

Ultra Vires— 

contracU ultra vires of Company, 187—189, 206. 
Umpire— 

acquiescence in procedure before, 236. 

Under Valuation— 

suit dismissed for, does not work an estoppel, 371. 
Underwriter— 

estoppels which may effect, 147, 156. 

Unpaid Vendor: See Vendor and Purchaser . 


Vatan— 

decree against holder of, 309. 

Vendor and Purchaser— 

relation of landlord and tenant may be created between,^. 

unpaid vendor's lien defeated by estoppel, 19, 124, 131, 133, 134. 

unpaid vendor parting with deed which recites that purchase money has 

been paid, 220, 221. 

vendor, representations by, a ground tor refusing specific performance. 107, 

vendor including principal or agent that only one of them will be held liable, 

estoppel by election, 19,141—147. , 

estoppel must be made out clearlyi 147# 

authority given to agent of, 154. 

vendor of shares neglecting to obtain transfer to purchaser held liable as 

Company purchasing shares neglecting to register transfer. 192, 193. 
title by estoppel in the case of vendor, 230, 231. 
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Vendor and Purchaser— con/</. 

sale in execution of money-decree, 57. 

purchaser at, does not claim through judgment-debtor, 
66, 67. 

See Benami Transaction, Execution-sale, Purchaser. 

Waiver— 

of rights in the course of suit, 244. 
of compromise, 254, 255: See Abandonment, 

Warehouse Receipts— 

documents representing goods, 231, 232. 

Warranty — 

line between warranty and estoppel, 31, 
liability of agent by reason of, 19, 20. 
on the part of patentee, 111, 112. 
of title by bailee, 126. 

implied warranty of authority by agent, 156—158. 

measure of damages, 156. 

Waste— 

issue as to, 332. 

Wharfinger: Sqq Attornment. 

Wilfully or Intentionally— 
the term construed, 38, 39, 43, 44. 


Will— 

recital in, 223, 224 : See Documents. 
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An Introduction to the Study of Anglo-Muham- 
madan Law. Demy 8vo, cloth, pp. 151. Rs. 6. 

“ This little work aims at lightening the task of the student who is entering upon a 
Study of this difficult and complex subject* Commencing with a sketch of Mahomet as 
a legislator, and the Koran as a law-book, it proceeds to trace the development of 
Muhammailan Law, both orthodox and otherwise, and its growth in India under 
Muhammadan rulers. The last two chapters are taken up with the history and present 
footing of Anglo-Muhammadan Law, and an outline thereof. The author's long experi¬ 
ence, when he was reader of Indian Law at Cantbridge, has enabled him to meet the 
wants of the student.'*— Times. 

We think that the author has acted wisely by distinguishing by the prefix ' Anglo/ 
that small fragment of the Muhammadan Law which the English government enforces 
by Its own tribunals. Very thoroughly has the author dr^ali with this fragment, and to 
those who desire to make some acquaintance with this branch of Indian Jurisprudence, 
we recommend the above book with every confidence/*— Magazine and Review. 

book is well and carefully written, showing a good grasp of facts and theoiies 
and a wide and judicious reading of authorities on the subject,—as might well have been 
expected from the late accomplished Reader of Indian Law in Cambridge University.**— 
Asiatic Qua ter I if Review. 

A Digfest of Anglo-Muhammadan Law. Setting forth 

in the form of a Code*, with full references to modern an'i ancient 
.authorities, the special Rule now applicable to Muhammadans 
as such by the Civil Court of British India. Demy 8vo, cloth, 
pp. 495. Ks. 15. 

•■Sir Roland has admirably performed his difficult task. His Digest sets forth, for 
the first lime, m a complete manner the laws now applicable to Mahommedans as such 
by the Indian Courts, together with full references to ancient and modem authorities, 

and to the ruling decisions of the judges.as a work of technical codification it 

also takes a high place. It is by no means the first service of the kind which Sir Roland 
Wilson has rendered to India ; but even if it stood alone he would have achieved a work 
not unworthy of his own reputation or of the great University in which he so long and, so 
ably represented Indian Law. ”— Tht Times. 

u *1 ''®lume is an interesting one even for the general reader, while the lawyer 
should be able to get up Anglo-Muhammadan Law from*the * Digest' with the least 
possible trouble.”— Afadras Times. 

“ This work will be a welcome addition to the somewhat scanty stock of modern 

English writing upon this branch of Indian Law.Finally, no pains have been 

sf^red to make the rules and decisions visible at a glance. The Inde.x is copious and the 
whole work well and clearly printed. '*—r/wj o/ /ndia. 

Roland Wilson grapples with a complicated task in what seems to us a most 
.admirable and efficient manner. His statements of the law and of precedents are wholly 
lucid and int^ligiblc, and this Digest should form an invaluable work of reference for all 

who are called upon to deal in any way with the Muhammadan Law of British India,”— 
Home News. 
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THE 

LAW RELATING TO NEGOTIABLE INSTRUMENTS 

IN BRITISH INDIA. 


BEING TUE 

SECOND EDITION 

OP 

CHALMERS’ NEGOTIABLE INSTRUMENTS ACT. 

By ARTHUR CASPERSZ, 

Barrisier-at-LaWy Advocate of the Hvjh Courts Calcutta. 


PRESS NOTICES OF THE FIRST EDITION. 


“ From a perusal of the Introduction and of the m.tcs given to eacli section 
a clear idea of the .scope and meaning of the Act is oMaiiicd, and wlmt m the 
bare te.vt wa.s very involved becomes intcllij'il'ie. Mr. Chalmer* book will 
therofo^ be most u.scfal to all tliose who either deal in Negotiable In3trumcnt.s 
in the coui-se of their business, or who have to give legal opinions on. or conduct 
cases arising out of the rights and liabilities founded on such instiumcub-. — 


But it is when wo come to the strictly critical portions of the Commentary 
that wo fiml it of great use and sterling value to the practitioner for every-day 
reference.”— 


Edition. Note Readi/. Dvuiy 8ro, doth. Its. 12 . 

THE 

LAW OF SPECIFIC RELIEF IN INDIA 

BEING A COMMENTARY ON ACT 1 OF 1877. 

By CHARLES COLLETT, 

Second Edition. 

By H. N. MORISON, 

or Tin: MIDDLE TEMPLE, ^niOLAO 

EXAMINATION \\ 
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Second Edition. Jmt Published. Royal 8i<?, cloth. Rs. 16. 

TESTAMENTARY SUCCESSION 

AND 

ADMINISTRATION OF INTESTATE 

ESTATES IN INDIA, 

BEING A COMMENTARY ON THE 

Indian Succession Act (X of 1865), The Hindu Wills Act 
(XXI of 1870), The Probate and Administration 

Act, 1881 (V of 1881), etc., &c. 


BY 

GILBERT S. HENDERSON, m.a. 

WITH 

Notes^ and Cross Beferences, and a General Index. 


PRESS NOTICE 

“ This edition siipplies a distinct need and will be welcomed by the leg;al 

profession .Perhnps the most significant testimony to its value and to 

the esteem in which it is held in the Law Courts is the fact that no rival has 
seriously disputed this field with Mr. Henderson whose name is a guni'antcc for 
sound work and leaining,”— 
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Second Edition, Reohcd and 


Co., Calcutta and Simla. 


Enlanjed. Royal %co, cloth. 


lis. 1C. 


THE 

LAW RELATING TO MINORS 

AS imilNISTEEED IN THE PROVINCES SUBJECT TO THE 
HIGH COURTS OF WARDS IN BENGAL, MADRAS, 

and the north-western provinces. 


By ERNEST JOHN TREVELYAN. Esq.. 


Bari'ister-at-Law. 


contents. 


I,_ABO Of Majority a,K, Bono-1 XV.I of 

' XIX.—Liabilities of Guardians. 

\X.—Modes of enforcing Rights to 

Custody of I'rop'-'rty and 
Person of Minor. 


II.—Contracts and disposed of 
Property. 

m.—Acquisition of Property 
by Transfer, Gift, In¬ 
heritance, or Will. 

IV. —Offices of Public and 

Private Trust. 

V. —Testimony of Minors. 

VI. —Wrongs and Criminal OH'en- 

ces by Minors. 

Vll.—Wrongs and Criminal Oden- 
CCS against Minors, 

VIII.—Natural Right of Guardian¬ 
ship. 

IX.—Appointment of Testamen¬ 
tary Guardians. 

X.—Loss of Right of Guardian¬ 
ship. 

XI.—Appointment of Guanlians 
by Civil Courts. 

XII.—Removal and Discharge of 
Guardians by Civil Court. 

XIII.—Roferencos, Appeals, Costs, 
&c., in Proceedings 
under Guardian and 
Wards Act. 

XIV._Appointment and Removal 

of Guardians by High 
Courts. 

XV.—Duties of Guardians. 

XVI.—Rights and Powers of 
Guardian of Person. 


XXL—Rixtiticixtion and Avoi«lance. 

XXII.—Maintenance, Advance¬ 

ment, and Education. 

XXIII.—Marri.agc of Minors. 

XXIV.—Powers of Courts over 
Property of Minors. 

XXV.—Suits and Proceeding- by 
and against Minors. 

XXVI.—Costs of Suits by and against 

Miaoi*s. 

XXVII.—Decrees in Suits by and 

figainst Minors. 

XXVIIL—Limitation of Suits by and 

against Minoi's, 

XXIX.—Proof of Minority when in 
Issue. 

XXX.—Courts of Wards. 

vvvT _The Court of ards iii 

Bengal, Constitution and 
Powers. 

VXXII —Bengal Court of Wards, 

XXAii. j^ianagers and Guardians. 

XXXIII.—Bengal Court of Wards, 

AAAiii. Miscellaneous. 

XXXIV -Court of Wards, North- 

XXXIV. .^yg^terii Provinces. 

VXXV -Court of Wards, Modr^- 

V XX VI -Suits by and agmnst Wards 

XXXV 1. C’ourts of Wards. 
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Crown 8i*^, cloth. Bs. 6. 


ADEQUACY & EXAMINATION OF WITNESSES 

iDcludingf the Duties and Liabilities of Pleaders in India. 

By H. N. MORISON, Esq., 

Burristcv^at^Law and Advocate of the High Oonrty Oulcutta. 

The work treats of matters of practice snch as taking instructions^ 
speech, argument^ examinatioQ*in<^chief and cross-examination, and 
includes a resume of the duties and liabilities of Pleaders in India. 
The Legal Practitioners Act, with the Rules of the High Courts relating 

to the admission of Pleaders and Mukhtears, appears in the form of an 
Appendix. 


Cadonbtedly juniors and, i>o:isibly, nf*t a few souioi's too, may profit by the sensible 
and prxctK-al hints Jlr. Monsoii gives |vs to the of Cimuscl and the treatment of 

i d* 4 .Morisoii's book is certainly one that should be 

iK»ught. — Stntfttrtuin, 

• A work which will he of material service to the younger members of the legal 
pn*fe-*>ion in India.'—/adma Daih/ yttes. ^ » 

•• A Ixjok whicli should he put into the hands t^f every young pleader before starting 
practice. It deals in a popular manner with the whole of an Advocate's duty from the 
iiioinent of presenting himself to the ordeal of tlie examination until ho rc,achcs the 

topinr»>t lung of the ladder.'I’he hook contains many hints that ^11 

t>c of value to all practitioners.'*— Bomhaf/ Gaz<((.\ 

NS o can safely predict of Mr. ^lorison's hook that no one who hiu's it will regret the 
MiiaU sum expended on its purchase."—CVr// tnuf Midtnnf Gazetfe. 

" I he chapter on \ \\ itnesses * is extremely good."— 

A very useful little bot^k .... llio book is soincthing more than a guldo to 
the bar and contaiuH useful hints on Advocacy and the Examination of Witnesses."— 

1 and valuable .adilition to the literature of the profession. The 

B\0*}(:cT IS treated in a broad and comprehensive manner which makes the book 
attractive to the gcneml reader. While at the same time the autlior brings judgment 
and cxpencucc to bear upon the every-day details of an Advocate's lire, and with 

ad I uinble results.enough has been said to indicate the highly practical 

a|yi valuable character of the work, which may safely bo commended to the attention 
alike c»f the lay public and of all Indian I^awvers.**— 


Royal 8 VO, cloth, Rfi, 16. 

THE INDIAN PENAL CODE: 

WITff A COMMENTARY. 

Br W. R. HAMILTON, 

Barrister-at-Law, Presidency Magistrate, Bombay. 

PRESS NOTICES. 

A valuable work."— Gnzftt4t. 

“The book will repay study by English i“oaders-.-as showing the simplicity and 
fcanihility of the Code ."—JoMnxaL 

** It is one more valuable contribution to the slowly increasing series of standard 
c uamenbiries on statute law by authors who have had practicnl cxficricnce in the 
aduiinisti*ation of the law in India."—o/' 

The main fe.atures of Mr. Hamilton's work is that large e.xtracts arc given from the 
dlffoi'cnt reports of the Law Commissioners, and reference made to the different stages 
in the history of the enactments.An appreciative and prsuseworthy 

F iecc of work, and should commend itself to a large ciixde of readers, legal as well as 
iv/'—fuflmn Dnilit Ntxrsx. 

♦*Of the book itself we have a high opiuicai. It contains, in fact, practically every¬ 
thing of importance that can guide to a knowledge or administration of the Penal Code. 
While notes on procedure appended to c:icb section that defines an offence, stating briefly 
whether the offence be cogni^blc, Ualiable, coinponndablo, and so on, enable the reader 
i> gain at a glance all the information he requires.**— 
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Third Edition. Royal ^vo. Rs. 14* 

THE CODE OF CRIMINAL PROCEDURE 

act X OF 1882, 

Together with Rulings, Circular Orders, Notifications, etc., of all 
the High Courts in India ; and Notifications and Orders of the 
Government of India and the Local Governments. 

EDITED WITH COPIOUS HOTES AHD FULL INDEX. 

BY WILLIAM FISCHER AGNEW, EsQ.. Barristkr-at-Law ; AKi) 
gilbert S. HENDERSON, Esq., M.A.. Barrister-at-Law ; 
Author of “A Treatise ok the Law of Succession x India.” 

Third Edition. 

By gilbert S. HENDERSON. 

“To judge from the style in which their present work is edited, the number 
of cases cited bearing upon the various sections, the ample notes appended where 
any explanation is necessary, and the full and complete indexes to the cases cited, 
we have little hesitation in saying that, while undoubtedly it is at present the 
best work on the subject, it need fear no competition in the i\xf.\XTQ.' —EnglUhmnn. 

Second EdUion. SfO, cloth. Rs. 16. 

MEDICAL JURISPRUDENCE FOR INDIA. 

By I. B. LYON, f.c.s., f.i.c., 

Brigade-Surgeon, Bombay Aledicel Service ; Chemical Analyst 
to Govermuent; Professor of Chemistry and Medical 
Jurisprudence, Grant Aledical College, Bombay. 

Revised as to tlie Legal Matter 

By vI. D. 1 N V E R a R I T Y , E s q .» 

Bai'i'ister-at‘Law. 

“To all those who are engaged in the administiation of thu 
law—to magistrates, lawyers, medical men, and police, as 
as to students—the book will be found quite invaluable......•• 

the arrangement of the matter. Dr. Lyon has left 

desired in the effort to render the book valuable for ™ ^ 

The work is a monument of industry and researe , is 

great lucidity of exposition, and 
take rank as a standard production of 
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A TEXT-BOOK FOR GOVERNIVIENT EXAMINATIONS. 

Third Edition, Revised. Crown Svo, cloth. Rs. 3. 

THE STUDENT’S HANDBOOK OF 

M A H O M E D A N LAW. 

By the HON’BLE JUSTICE AMEER ALI, C.LE.. 

Author of Mahomedun Law The Spirit of Islam ** The 

Ethics of Islaml^ dc., dc. 

Royal Svo, cloth. Rs. 16. 

MAHOMEDAN LAW. Vol. I. 

BY 

HON’BLE JUSTICE AMEER ALI, M.A., C.I.E., 

Barrister-at-Law. 

CONTAINING 

Gifts, Wakfe, Wills, Pre-Emption and Bailment|. 

ACCORDING TO 

THE HANAFt, MALIK, SHAFIC, AND SHIAH SCHOOLS. 

Compiled from Authorities in the original Arabic, with Explanatory 
Jiotes and References to Decided Cases, and an Introduction on 
Mahomedan Jurisprudence and Works on Law-. 

Being the Second Edition of the Tagore Law Lecture, 1884. 

Royal Svo, cloth. Its. 14. 

MAHOMEDAN LAW. Vol. II. 

A Second Edition of 

THE PERSONAL LAW OF THE MAHOMEDANS. 

The Law relating to Succession and Status, according to the 
Hanafi, Maliki, Shafei, Shiah and Mutazala Schools. Compiled 
from Authorities in the original Arabic, with Explanatory Notes 
and References to Decided Cases, and an Introduction on the- 
. IslAmic system of Iiaw. 

By the HON'BLE JUSTICE AMEER ALI, M.A., 

Barrisier'ai-Law, One of the Judges of B. Mis High Court op- 

Judicature, Bengal. 
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anglo-muhammadan law- 

Bern]) 8co, cloth, 'pp. 151. Us. 6. 

AN INTRODUCTION TO THE STUDY 

OF 

A N G L 0 - M U H A M iM A D A N LAW 

By Sir ROLAND KNYVET WILSON, Bari-., 

Late Header in Indian Law to the Unirersit,/ of Cambridge. 

" little work aims at 

a study of this djtBcult it pvucceds to tr.uc the devcK-piuont of 

as a IcfedsUitov, and the konm a> a lavv IX OR i .,,ywth in India under 

Muhaiamadan Law, boUi o^hodox an oth^ ,,i^tury and 

Muhammadan nilers. ^n.l an outline thcrcid. Tho authors 

FonreviS^circl Wht^h^^ Tnaiau Law at Cambridge, has enablcai him 

to meet the wants of the student. '-ia.'- ro.UA • Anoio' 

“We think that the author luis acted Government enforecs 

that sniaU fraLoneut of the >luhaiuinadan L. aoxlt with this fragrment, and 

by its own triLunaU. 'thoroughlj has he 

to those who desire to make J « 'X?k w th everv ^ Mayuziat 

Jurisprudence, we recommend the aho\e book, uun e\ti.Y co 

“ The Ixtok is well and carefully written, a^ well have 

and a'widcaml judicious reading V^^dJ • f H Law hi Cambridge 

been exiicotcd from the late acoraphshed Hcadci of imu-ui 

University."—-fA'hir ^I'u.-hrfM lUctci'-. __ 

Demy 8i’o, doth, pp. 495. Us. 15. 

A DIGEST OF 

ANGLO-MDHAMMADAN LAW. 

By Sir ROLAND KNYVET WILSON, 

Late Reader in Indian Law to the Unirer.iit,/ gt Cambridge. 

Setting forth in the form of n 9“''%'V‘'‘./“i' »uhn^- 

and ancient nutboritiee, the special PP 

madaus ns such by the Civil Court of Britis i • sots forth 

“Sir Roland ha-s admirably his dithcu Maliomedans as 

for the first time in a complete Llcrences to ancient and modem 

«uch by the Indian Courts, together \ .. .as a work of tcchme.d 

authorities, and to tho niling /I VA® no means tho first .service of fbc kind 

codification it also takes a high pl=“=''- “ even if it stood alone have 

ivhich Sir Roland WiUon has rcndcixd to huh.i .b^^ ^ ^ Umsorbity 

achieved a work not unworthy of Indiui/Law ’ —The Tmui. 

in which ho so long and 80 ably represented ,.»af.r while the .iwyor should 

“The volume U an interesting one even for {J*® «\’;,‘';rVl5igcst’ with tho least powibl. 
bo able to get up Anglo-Muluimmadaii Law from the g 

trouble.'*— Mfidt'M Tim€$, ^^wn/>vclmt flcunty stock of rm>ucm 

•‘ThiH work will be fv .co^ 

Eugllfth writing upon this bninch of /“^lan Ui gj^^cc. Tho Index is toj 

spared to make the rules and deewion, /,ulia. . 

the whole work well and clearly printed. , to us “ 

“Bir Roland Wilson ^PP'o^* nbfofwSk S 

refcronco for all who are caUod upon to aem 
British India."—//o.iw 
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l>em,j 8ro, cloth, pp. 517. Rs. 6. 

A SHORT TREATISE 

ON 

HINDU U Jk. "W 

AS ADMINISTERED IN THE COURTS OF BRITISH INDIA 

By HERBERT COWELL, 

Middle Temple, Barrister-at-Law. 

Author oj The HMory 'Z\hoHulsm7ji.«''‘ 

REVIEWS. 

WFUten. Hn. 

Qi'.arta l^, ^ "■’cH digested mass of information.”—/jspcWnf and Aaiatic 

and elearly before the student."-3/«<h-«s 


In Crown 8ro, cloth. Us. 7. 

THE CASE-NOTED PENAL CODE 

By CHARLTON SWINHOE, 

Barrtsier^at-^Zaw. 

under each section the 
lefeiences to tlie cases decided under it; with, in many 

cases, a resume ot tlie Jirguinents and decisions. 

' f®*" Court %vork and especially in the Mofussil 


T/nrd Echtt 07 i. Demy 8vo, cloth^ pp. 299. Rs. 10. 


THE 


HINDU LAW OF INHERITANCE, 

PARTITION, STRIDHAN AND WILLS : 


With Leading Cases from 1825 to 1895. 
By A. C. MITRA, 

Barrister>at-Laxo and Advocate, High Court, Calcutta. 

“ The Transfer of Property Act** 


Author of 
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Fifth Edition. Thick ^vo, cloth, i?#. 18. 

THE 

LAW OF EVIDENCE IN BRITISH INDIA. 

By C. D. FIELD, M.A., LL.D., 

Bengal Civil Service^ 

Recently a Judge of the High Court of Judicature, Calcutta. 


This loarA contains the Indian Evidence Act amended up to 1st 
January 1894), the Bankers' Evidence Act^ XVIll of 1891 {as amended 
hy Act I of 1893), and all provisions on the subject of Evidence which are 
in force and unrepealed hy the Evidence Act or any other Act. 


OPINIONS OF THE PRESS ON THIS EDITION. 

One of the standnrd reference books of India is Field’s Law of Evidence...... 

We mav say of the present volume, as was said of its predecessor, tliat it is 
rather a new book than a new edition. To the Editor the revision has 
not exactly a labour of love, at least a corollary of his own "‘’j; >' ^ f 

latest changes of the law. An important and most usefu feature 
is a complete lUt of the Native States or‘places therein to 7 .** 

Act has been applied by the Governor-General. No such list, we '’®* 

been compiled or published before. The entire work, we may say bears he 
unmistakable traces of careful and critical revision. Kver> cli.mgc that lias 
been introduced is a very decided improvement. — r.ngltsnman. 

The work has been broiicht up to date with a painstaking thoroughness which 
Willie obvioiis^o all wholo^npar'e it with the fourth edition and w. he general- 

ly welcomed by judicial officers and the legal with 

the most complete and authoritative exposition obtainable of the subject 

which it deals. Daily News. 

due appreciation in the profession.”— 

*.Mr. Fie.d-s;Law cd Evidence in 

TajIlV’s Toik'\s Jo tllJ Lglish 

complete without it ... . I" .:!,* « masterly exposition of the Law 

treatise, which, as we have said above, coiitiiiii Retrospect of the course 

of Evidence applicable m. 3 valuable hinta on esiiimiting the value of 
of legislation on that subject, an • it jn tho words of tho tilentod 

Indian evidence, wo can best sum up our opinion 01 
Author of Leiuling Cases done in/o EngUsh . 

“ ‘ AH this and more 
U nrinted in ft wise and weighty book, 

IvSh CW nnj commentary. CMC on case, 

Of hftir-brcftdth 8 difference. MUUary Gazette. 



lo 


Thacker, Spiuk & Co., Calcutta and Simla. 


Second Edition. Demy ^vo, cloth, gilt. Rs. 17-12. 

LANDHOLDING 

AND THK RELATION OF 

LANDLORD AND TENANT 

IN VARIOUS COUNTRIES OF THE WORLD. 

By C. D. FIELD, M.A.. LL.D., B.O.S., 

Late a Judge of Her Majesty's Iligh Court of Judicature in Bengal, 

Super Roy<d ^ro, cloth. (17-/. T'T:) 7?.?. 12. 

A DIGEST OF INDIAN LAW CASES 

And of the Reports of the Cases heard in Appeal by the Privy Council 

1887 to 1889. ’ 

TI'777y AN INDEX OF CASES. 

Compiled bv 

JOSEPH A^ERE AYOODMAN, 

Of the Middle Temple, Barrister-at-Law, and Advocate of the High 

Court, Calcutta. 

Super Royal %vo, cloth, gilt {Vol. F//), 1890-93. Rs. 16 

A DIGEST OE INDIAN LAW OASES; 

CONTAINING 

HIGH COURT REPORTS AND PltlVY COUNCIL REPORTS 

OF APPEALS FROM INDIA, 1890-93, 

WITH AN INDEX OF CASES. 

Compiled by 

JOSEPH VERE WOODMAN, 

Of the Middle Temple, Barrister-at-Law, and Advocate of the 

High Court, Calcutta. 

_ Vol. VIII. 1894-97. _ In pr eparation. 

Vol. II. From 1885 to 1893. Royal 8i'o. Rs. 7-8. 

INDIAN CRIMINAL DIGEST 

CONTAINING ALL THE IMPORTANT CRIMINAL RULINGS OP THE VARIOUS 

HIGH COURTS IN INDIA, 

Together with many English Cases which bear on the Criminal Law as 
administered in India. 

WITH A GENERAL INDEX. 

By J. T. HUME, Solicitor, High Court. 

A fe\o copies of Volume I, price Rs. 7, are still available. 
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In Two Voliinies, Demy Svo, cloth, 12. 

COMPARATIYE CRIMINAL JURISPRUDENCE: 

Showing the Law , Procedure, and Case-law of other Countries 
arranged under the corresponding sections of the Indian Codes. 

By H. a. D. PHILLIPS, B.C.S. 

YqI, I,_Crimes and Punishments. 

XI.— Procedure & Police. 

The Note. - Is .vork are arrange. .u.|er .he J-*“ 

Codes, ami are taken from "V ,r ‘ ' xy^^iw^rk Uussi.a, New York, and 

Ra’C«.e.lau, of tte Court of Ca.sa- 

tion in Paris, and other sources. 


PHILLIPS’ criminal MANUAL. 


Second Kdition, Enlurged, 


Thick Crown Srd. Its. 10. 




OK 

INDIAN CRIMINAL LAW; 

Fnlly Annotated, at.d containing all applicable Knlings of all High 
Conrte arranged under the appropriate Sections np to date, also 
Circular Orders aud Government Notifications. 

By H. A. D. PHILLIPS, B.C.S. 


CONTENTS. 

iNUia. PknacCok (ActXLVok I860). 
COUK OF CniMINAI. PltOOKnOKK (ACT X OF 188;;). 


Evidence Act (I ol „ ... 

Protection of Judicial Officers Ac 

(XVIII of 1850). ,vVYiV of 

State Prifloiiers' Act (XXXIV 

Penal Lrvitude 

State Offences Act (XI of 1857). 

State Prisoners’ Act (III of l8o8). 

Police Act(V fit ;86‘)- 
Whipping Act (VI of 1864). 

Post Office Act (XIV of 1866V 
General Clauses Act (I <>*1®® Ky 
prisoners’ Testimony Act (Ay 

Calll^Trespaas Ad (I of 1871). 


Prisoners’ Act (V of yy,. .f 

Criminal Tribes Act (XXVII ol 

IndUu Oaths Act ja74), 

European Vagrancy Ac IX of l»M). 
Iteformatones Act (V of 18/6). 
inns Act (XI of 1878). 

Kaiiwaya Act (IV of of 

Legal Practitioners Act (AVlli 

Fo'reig.!' Jurisdiction Act (XIH of 

TeSU AoKXllIof 1856). . 

Penal Clauses ol Stamp and Rejti»lra. 

tion Acts- 
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OP 


REVENUE AND COLLECTORATE LAW. 


BY 


H. A. D. PHILLIPS. Esq., B.C.S. 


CONTENTS. 


Alluvion and Biluviau : Reg. XI, 
1825 ; Act IX. 1847 ; Act XXXI. 
1858 ; Act IV (B.C.). 1868. 
Certificate: Act XXVII. I860. 
Cesses, Road and Public Works : 

Act IX (B.C.). 1880, as amended. 
Collectors. Assistant Collectors, ice. ; 
Reg. II. 1793; Reg. XII. 1806; 
Reg. IV. 1821 ; Reg. VII, 1823; 
Reg. V, 1827 ; Act XX. 1848. 
Drainage: Act VI (B.C.). 1880. 
Embankments: Act II (B.C.). 1882. 
Evidence: Act I. 1872. 

Excise: Act VII (B.C.), 1878. as 
amended by Act IV (B.C.), 1881. 
and Act I (B.C.), 1883. 

Lakhiraj Grants and Service Tenures: 
Reg. XIX, 1793 ; Reg. XXXVII. 
1793 ; Reg- II. 1819 ; Regs. XIII 
and XIV, 1825, 

Land Acquisition : Act X, 1870. 
Land Registration : Reg. VIII. 1800. 
sec. 19 ; Act VII (B.C.), 1876. as 
amended by Act V (B.C.). 1878. 
LegalPractitioners: ActXVIII. 1879. 
License Tax : Act II (B.C.), 1880. 
Limitation: Act XV. 1877. 


sec. 29, 


Opium: Reg. XX, 1817, 

Act I, 1878. 

Partition : Act VIII (B.C.), 1876. 
Public Demands Recovery: Reg. 
Ill, 1793; Act VII (B.C.j. 1868, 
as amended by Act II (B.C.L 
1871; Act VII (B.C.), 1880: 

Act XIV, 1882. 

Putni Sales: Reg. VIII. 1819- 
Reg. I. 1820; Act VIII, 1866.' 
Registration : Act III. 1877. 
Revenue Sales : Act XI, 1869; Act 

XII. 1841; Act III (B.C.). 1862 . 

Salt: Act VII (B.C.), 1864. as 
amended by Act I (B.C.), 1873 : 

Act XII. 1882 . 

Settlement: Reg. VIII, 1793 ; 
Reg. VII. 1822; Reg. IX, 1825 ; 
Reg. IV. 1828; Reg. IX, 1833; 
Act VIII (B.C,). 1879. 

Stamps: Act I, 1879. 

Survey : Act V (B.C.), 1876. 

Wards: Act IX (B.C.), 1879. as 
amended by Act III (B.C.), 1881 ; 
Act XXXV, 1868 (Lunatics): 
Act XL. 1858 (Alinors). 


WITH NUMEROUS AND IMPORTANT 

RULINGS AND ANNOTATIONS. 

Ready, in Royal Svo, cloth. Rs. 24. 

A TREATISE ON THE 

LAW OF RES JUDICATA: 

Including the Doctrines of Jurisdiction, Bar by Suit and 

Lis Pendens. * 

By HUKM CHAND, M.A., 

Chief Judge, City Court, Hyderabad. 

^e Xaw/o«rnat (Loudon, Jxily 7th, 18!)4).—•• The work is a r«7>tariail« 

i.iXdv.ttry awl rwarch. It apixsars to be « tool-o/ irAirA anu %ehaftl nf 

lU a™ U^cll and cloarly c,pre,,cd, and 

are logictU and comprehensive. The multitude of decisions coUecteiTfwi^^Sl^J^ 
Colonies, from the American Courts, and from our own Renorts and 
without discrimination, although not without both compar?^on and criti^S 
an indication that the author s industry has outrun his discretion, or tbafhS’lSil^rS^K 
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Ci'ou^ti 8i'0, clothy 


HAND-BOOK OF INDIAN LAAV 

A Popular and Concise Statement of the Law 


WITH Fl'I-l- 1N1>KX. 

By a Barrister-at-Law and Advocate of the High Court. Calcutta. 

PRESS NOTICES. 

= ‘ This handbook is intended primarily to present to 
to atudenU an abridgment of the law, criminal and civil, geneiallj in force 
tLoughc^a British India. It i.s concise, popularly written and so far as wo 

have been able to form an opinion on the point complete. ^ MstoLS 

students may find it serviceable at a pmch. A short and excellent hi.storical 

account of legislation and Courts of L:nv in lintish India from 

East India Company until the present day is embo.lied in an r*. 

Index is admirable Thi.s book will bo of great uso to com|.etitiau-%sallahs. — 

The Laio Jounuxl, December 22n(f, 1804. 

tt . ‘ should command a very rcaily sale. Tlio object of tho 

author we are told has been to present, in as concise and popular form ns the 

“„:u.%’orttrsubi;ct »d.„i.,s 4. of .be 

generally in force throujihout Bntl^b liulin. . . • • . , nnkes tho <liscovcry 

of the book is the general arrangement for has 

of any required subject both -"f ^ mi^tt^Tfv^ilo 

artEoTol't „teaihpto“hoK:n.Lr on oacb point are cp.oted.” 

—Tfie Englishman. 

Will bo useful to both those classes (non-lefral T"';!- “ol^^stmlenW.^^^^^^^^ 

LtfiUt u''prin;arty h.tender f-f V";;” “ 

““""dy “ ::o':;'iy.:cn 

wo doubt not, very .soon become .»-> lecog • . Editor) ba.s well 

Man his own Lawyer’ is at homo . . .* * „.y^entinent in a conci.so and 

succeeded in the object he has 'i"! "' V; j„.,V ami Civil Law generally in force 

popular form of an abrnlgment of the i, so thoroughly ‘ up to 

throughout British India. • • ♦ • * ,* .,» i..* xi.t.-ch is .sunmiarised therein, 

date’ that the Land Ac.iuisit.on «i'-e a lucid and 

Tho Editor has admirably wjneh wo live. The exhaustive index 

accurate compendium of the j at the commencement of j.ara- 

at the end of the book and the .,nco will materially facilitate rcforcnco 

graphs amUor words of^ pari^ ..f'Indian judiciary -should have a very 

large sale.”—J 5 o;nf.aj/O'aM/.*. readv sale . 

“Will satisfy a prevailing want and mig i " n,ay 

, . . carefully condonsenl u oi k . . • • jf |,„ has a grievance, is 

fely say, be able to iH.int out to the \f ho ’wislies to repair a wrong 

10 proper course ho ought to -j and what i.s his roiucdy and tho best 

or redress an injury, he mu.st set a ’ ^ exhaustive, compemhous, and, 

course to pursue. The work of small bulk, condensci an. con- 

unliko the general run of I™ copious index of <)2 double coimnns 

venient to handle, and possesse.H a huge a „ n,o risk of 

of fairly small print; witliout it a work handy and easily undcr- 

fl£>7rof "th^^eopl^^^ • • “ 


6a 
tbo 
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Works by F. R. STANLEY COLLIER, B.C.S. 

Third Edition. Crown Svo, cloth, gilt. Jig, 6. 

THE BENGAL 

LOCAL SELF-GOVERNMENT HANDBOOK, 

BEING B.C. ACT III OF 1885 

AND 

THE GENERAL RULES FRAMED THEREUNDER. 

With Critical and Explanatory Notes, Hints regarding Procedure, 
and References to the Leading Cases on the Law relating to Local 
Authorities. To which is added an Appendix containing the 
principal Acts referred to, ikc., «kc. ; and a full Index. 

By F. R. STANLEY COLLIER, B.C.S., 

auditor of the “ JSengal i\lHnicij>al Mantial." 

CONTENTS. 

Bengal Local Self-Government Act, 1885. 

Rules made by the Lieutenant-Governor under the Act. 

Revised Dispensary Manual. IModel Rules of Business. 

The Bengal Ferries Act (B.C. Act I of 1885). 

The Bengal Vaccination Act (V of 1880) and Rules. 

The Cattle-Trespass Act, 1871, as amended. 

The Local Authorities Loan Act, 1879, and Rules. 

The Bengal Traniways Act. 188.S. 


Fifth Edition (^Rerised to 1897). In the Presg, 
Croion 8rt», cloth, gilt. Rg. 6. 


THE BENGAL MUNICIPAL MANUAL, 

AND 


'Other Laws relating to Municipalities in Bengal, with the 
Rules and Circulars issued by the Local Government, and a 

Commentary. 


By F. R. STANLEY COLLIER, B.C.S. 


CONTENTS. 


1. The Bengal l^Iunicipal Act, B.C., 

Act 111 of 1884. 

2. Revised Rules for the Election of 

Municipal Commissioners. 

3. Rules for the Preparation of the 

Annual Adininisiraiioii Report. 

4. Account Rules issued under s. 82. 

5. Model Rules for the conduct of 

business at Meetings. 

• 6. Model Pension and Leave Rules. 

7. The Municipal Taxation Act, 
No. XI of 1881. 


8. The Hacknev Carriage Act, B. C. 

No. V of 1866. 

9. An Act for Registering Births and 

Deaths, B.C., No. IV of 1873. 

10. The Slaughter-House Act, B.C. 

11. The Cattle-Tresnass Act. 

12* The Local Authoritiea Loaa Act« 
13. Local Authorities Loan Rales* 
ludez. 
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Second Edition. Thick Demy Svo. Es. i6. 

A COMMEN'rAllY ON HINDU LAW 


OF 


STRIDHAN 


JNHERITANCE. SUCCESSION, PARTITION, ADOPTION. MARRIAGE 

ENDOWMENTS AND TESTAMENTARY DISPOSITION. 

BY 

PUNDIT JOGENDRO NATH BHATTACHAUJI, M.A., D.L. 

«■ No Student or Practitioner should he without a copy of this great work. - 
Ifanabhai UarUlas, 

“ Bahii Bhattacharji is the greatest name in the recent history of the Uni¬ 
versity. He has already made his mark, having written a really onguml work 
.on Hindu Law. which must assert itself against the crude compilations and false 
views of European writers.”—/?eis and Rayynt, Veer. 1885. 

“The result of his labours is an accurate, '.vell-arrunged, comprehensive, and 

convenient manual of Hindu Law eminently titled to be a text-book for students. 

and a guide to practitioners in all cases where questions of principle are involved. 

Upon several imporlanl topics the book is rich in original informauon and 

observations; and we mav notice particularly llic Hules of Iiiterpret.ition3, tie 

Legal Maxims, and the Theory of Spiritual Beuelits, as remarkable for original- 

, Tlie most valuable feature 

Of the book is, that it gives us an insight imo the real nature of Hindu Law. the 
manner in which its rules are expressed, and in whicli its principles muaf ® 
covered, and the methods by wliicli its problems must be ^^olved. -Indian Hatton. 


Second Edition, Revised, with Additions. Crown Svo, cloth. Rs. 4-8 

AL SIEAJIYYAH : 

OR THE 

MAHOMEDAN LAW OF INHERITANCE, 


WITH NOTES AND APPENDIX. 

By ALMA.RIC RUMSEV, Baeriste,-al-Lato, 

Professor of Indian Jurisprudence at 
Author of “ The Mahomedan Law of Inher.tauce. etc. 




i6 


Thacker^ Spink & Co.^ Calcutta and Simla. 


Royal 8vo, cloth. Rs. 12. 

THE 

LAW Am PRACTICE 

OF 

RE&ISTEATIOir IS BESeAL, 

Comprising 

A short History of the Legislation on this Branch of the Law 
from the year 1793, to the present time, with Acts XVI of 1864, XX 
of 1866 and VIII of 1871 : also Act III of 1877 as amended up to 
date, with Notes, Annotations and Judicial Decisions. 

The Sections of the Tenancy Act, which affect Registration, with 
Notes, and the latest Revised Rules of the Bengal Government. 

The Genei-al Stamp Act with a Digest of Rulings and latest 
Rules and Notifications of Government. 

A Manual of Rules which have the force of Law and of all 
Circular Orders of the Department, Annotated with Appendices 
ami Specimen Forms, and 

A List of Districts and Sub-Districts corrected up to Ajn il 30, 1895. 

By H. HOLMWOOD, i.c.s., DistHct and Sessions Jiidge^ Qaya^ 
Late Inspector-General of Registration., Bengal. 

PRESS NOTICES. 

*• This excellent handbook of digested information on the Li\w and Pincticc of Re^ds- 

trution in Ucngal.Between its covers the reader will find 

limited in clear type and admirably arranged, all the Stamp Law, I»rocednrc Rules and 
Judicial Decisions neccssaiy to the due registi-ation of title-deeds and securities ' 
.It fills a void and ha-s a distinct value of its own. . . FewTaive 

oftiecs, wc venture to think, can afford to be without a copy of this careful and unnra- 
teiitlous work.”—* 

“ Mr. Holmwood must be congratulated on his contribution to o»ir Indian Law 
Maiivials. He has certainly succeeded in producing a handy volume of the Law upon 
the subject, which wo can recommend with all confidence to those whose dutiesor 
whose avocations bring them in contact with the Registration Act.”_ Bngli$hman 


A Reprint in Croton 8ro, cloth. Rs. 3. 

THE 

PRINCIPLES OF JUDICIAL EVIDENCE; 

An Introduction to the Indian Evidence Act, 1872. 

By Sir JAMES FITZ-JAMES STEPHEN. 


% * \ y 
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li'i'ial i h>th. li<. 1-- 

THE 

LAW OF JOINT PROPERTY & PARTITION 

IN BRITISH INDIA. 

Bv HAM ('HARAN MITUA, m.a., m.i... 

Vakit, High Coo,% Od.'vtta. 

“ Wm bo welcomed by Lnwveis evorywUorc as a valnalde addition ^ho 

literature of the subject.^.-Mr. Mitra deals eoiuprebenMvcly and e.Maustuely 

with his snbieet and his arran^iement i.s always clear and Mmi.le. while his e.'v- 
positiun is uieid and lawycr-like. It is n-.t ton iimeh to say that the practiyoner 
Fn any part of India will tind Mr. MitraV work nidispeiiMble. -L,»jlid,h.».u 


FlUDD, 


TAGORE LAW LECTURES, 1894. 

In Hoyal 8 r/», cloth. /?>•. 10 . 

THE LAW OF 

MlSREPillKENTATlON & MISTAKE 

IN BRITISH INDIA. 

Bv Sm FHEDEIUCK POLLOCK, Bart., 

Sarrhl,;-al-L,n,-, P,o/e.-^.<r i<f .hn;.^,ru,h;u-e, 0 .rM. 

I I tl. o. His He-t ' What i-.an tho distiuL'inslicd a'lthor have 

“How ran a man do ndto '' ..hvadv l.rni .odd roi.ij.cudiously and e.N.actly 111 

to say on the law of i , S,,,tru(s .' How , an lortnrrs at Cak iitta differ from 

his Odroivablc works on 'W, ,i,u intir-d spirit, takes up the Taj-'ore l.ertuics will 

lectures at Oxfonl V One wh- n. ,.,,inat.le .suKuestioii 

il. the .vritol's oavliul- "■ ■■■• '• __ 


TAGORE LAW LECTURES, 1893. 

PrcoHcl Kdition. Itoijid H'O, dot/,. A’.". 12. 

K B T O p p K 

„v UKH„«kNr.vT,™ .vNn i.K. ...Mm Ar.v in .....r.-.i .nu.a. 

IR TAVO P.vrts:-..-Mo..o.-.. ...■ i:M..i...'''v D 

By ARTHUP. C.^SPEHSZ, I'Sy., R.A., Bar.-at-Law. 

Contests*_IntuoductioS—Leading Principles. 

I. Estoppel 

t'sr: 

monts—Estoppel m connection ^ith corap 

Admissions in tbo Courpe of „ privies and Representatives— 

II. Res Judicata-Forum-Parties, I r v> Collateral-Matters con- 

Matters in Issue and __ judgments in Rem—Foreign 

structively in Issue-Final Decision g 

Judgments in Personam. 


Advocate High Cou^f 


I_ft V 
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TAGORE LAW LECTURES, 1892. 

Just PnhVnhed. Royal 8ro, cloth. Ra. 10. 

THE HINDU LAW OF ENDOWMENTS. 

BY 

PANDIT PRANNATH SARASWATL m.a. r.l.. 

Vakil, High Court, Calcutta. 


TAGORE LAW LECTURES, 1891. 

I II. Royal 8 po, cloth. Rx. 10 Each. 

mahomedan eaw 

KELATIXG TO 

marriage rxnvKR, divorce, legitimacy and guar- 
jmanship of minors, according to the soonees. 

BY 

Hon'blk MOULVI MAHOMED YUSOOF, KHAN BAHADUR, 

Plemlf.T of the Calcutta High Court. 

"S ol. I.—Text.s from the Quran and the Hadees, or Traditions, as sonrces 

of Law. 

*» H*—Marriasie and other cognate subjects, including Agency and 

Guardianship iu relation to Marriage, prohibited degrees, 
Nuaiib or Parentage, Dower, claims regarding Marriage, 
Impotency, Right of Election or Option in regard to Marriage, 
Fosterage, Hizanut or custody of minors, and maintenance. 

TAGORE LAW LECTURES, 1890. 

Royal 8i'o, cloth. Rs. 10. 

THE 

LAW OF AGENCY IN BRITISH INDIA. 

By T. a. PEARSON, Jiarri.stev-at-Law. 

TAGORE LAW LECTURES, 1889 

Royal cloth. 

THE LAW OF 

RIPARIAN RIGHTS, ALLUVION & FISHERY, 

With Introductory Lectures on Territorial Waters and 

Foreshore of the Sea. 

By LAL MOHUN DASS, M.A. 
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TAGORE LAW LECTURES. 188S. 


Royal cloth. Rs. lU, 

I'HE HINDU I,AW OF ADOPTION 

Bv GOLAPCHANDK/\ SARKAIl SAS'l'Kl, M.A., H.L. 


TAGORE LAW LECTURES, 1887 


Rvyal cloth. R>‘- 16. 

THK LA.VY OF 

TESTAMENTARY DEVISE 

AS administered in INDIA ; OR, THE LAW RELATING TO 

WILLS IN INDIA. 

Witii :ui ApiJemUx conLiiuing—The Indian Snccession Act (X of 
1865) The HincUi WilU'Act (XXI of 1870), The Probate and 
Administration Act (V of 1881), with all Amendments, 1 he Pro¬ 
bate and Administration Act (VI of 1889), and The Certincate 

Succession Act (Vll of 1889). 

By G. S. HENDERSON. Esq., M.A., 

Bnrrister~at~La xc. 


TAGORE LAW LECTURES, 1885. 

Royal 8fe. cloth, ffilt. Rs. 10. 

THE LAW RELATING TO 

THE JOINT HINDU FAMILY. 

By KRISHNA. KAMAE BHATTACHARYYA, 

Zate Fru/essor of Samhcit in the 

The Constitutiou of the Aucieut 
Hindu Family aud ou the im¬ 
port of the Expression “Joint 
Hindu Family.” 

The Origin and Gradual Develop¬ 
ment of the Joint Hindu 
Family. 

Joint Hindu Family couHiderert 
as a whole. 

On the Managing Member of a 
Joint Hindu Family. 

On Limitation as affecting the 
Rights of the Members of a 

Joint Family. 


Fcexhltncy College of Calcutta. 

On Right to Maintenance. 

On the disqualified Members of a 
Joint Family. 

On the Property of Joint Hindu 

Family. » 

Alienation of Joint Family Pro- 

On ^sln’s Liability for Father’s 
Debts. 

On Partition. , „ 

On Property not liable to Parti- 

Presumption in relation to Joint 

Hindu Family. 
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TAGORE LAW LECTURES, 1884. 


Revised Editiott, 1892. Rs. 16. 

THE LAW RELATING TO 


GIFTS, WAKF8. WILLS, PRE-EMPTION AND BAILMENT, 

ACCORDING TO 

THE HANAFI, MALIKI, SHAFIC, AND SHIAH SCHOOLS. 

COMPILED FROM 


Authorities in the Original Arabic, with Explanatory Notes and 
References to Decided Cases, and an Introduction on 
Mahomedan Jurisprudence and Works on Law. 

By Hon’ble Justice AMEER ALT, M.A., C.LE., 


Barrister-at'Law, Author of ‘‘ The 

Importanceof I^Tahomedan Law. 
The Law relating to Gifts. 
Formalities relative to Gifts. 

The Uevocation of Gifts. 
CoDHidcration on Etcaz. 

The Shiah Law relating to Gifts. 
The Law of Gifts according to 
the Shafic Doctrines. 

The Law of Wakf. 

The Moukoof AlaiJtitn or the 
Objects of Wakf. 


Personal Law of the Mahomedans." 

The Matwalli. 

The Powers of the Wakif. 

Wa?{f in favour of non-existing 
Objects. 

The Principles of Construction. 
The Shiah Law relating to Wakf. 
j 'The ^laliki Law relating to 
Wakf. 

The Low of Wakf according to 
I Shu&c School. 

I The Law relating to Wills. 


"'I'he autliorities relating to gifts of Mushaa hare been collected niid commeitt- 
ed upon with great ability by Syed .Ameer Ali in his Tagore Lectures of 1884.”— 
Privy Council, Indinn Appeals, Vol. XVI. 


TAGORE LAW LECTURES, 1883. 


THE HINDU LAW OF 


INHERITANCE, PARTITION, & ADOPTION, 

AS CONTAINED 

IN THE ORIGINAL SANSKRIT TREATISES. 

By Dr. JULIUS JOLLY, Ph.D., 


Professor of Sanskrit and Comparative Philology in the University 

of Wurzburg. 


Materials for a Historical Study 
of Hindu Law. 

The Hindu Family System accord¬ 
ing to the Smritis. 

The Early Law of Partition. 

The Modern Law of Parti¬ 
tion. 


The Law of Adoption historically 
considered. 

Unobstructed Inheritance. 
Obstructed Inheritance. 

The History of Female Property. 
Succession to Female Property. 
Exclusion from Inheritance. 
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TAGORE LAW LECTURES, 1878. 


Second Edition^ Revised. Royal 8t’o. Rs. 10. 


THE HINDU LAW OF 


MARRIAGE AND STRIDHANA. 

By the Hon’ble GURUDASS BANERJEE, M.A., D.L., 

Ju(1gt\ High Court, Calcutta. 


CONTENTS. 


I.—IiJirodiictory Remnrki. 

IL—Parties to Marria^'e. 

HI.—Formsof Marriane and Forma¬ 
lities requisite fur a valid 
filarriage. 

IV.—Legal consequences of Marriage. 

V.—Dissohition of M a r r i a g e— 
Widowliood. 

VI.—Certain Customary and Statu¬ 
tory Forms of lilurriage. 

VII.—What constitutes Stridhaiia. 


VIII.—Rights of a Woman over h«r 
Stridhana. 

IX.—Succession toStridhana, accord¬ 
ing to the Henarea School. 

X.—Succession to Stridhana, accord¬ 
ing to tlie Maharashtra, Dra- 
vida, and Mithila Schools. 

XI.—Succession toStridhana, accord¬ 
ing to the Bengal School. 

Xll.—Succession to Woman’s Proper¬ 
ty other than her Stridhana. 


TAGORE LAW LECTURES, 1877. 


Second Edition, Revised and Enlarged. Royal 8i’o, cloth. Rs. 16. 


THE 

LAW RELATING TO MINORS. 

As administered in the Province subject to the High Courts 
of Wards in Bengal, Madras, and the North- 

Western Provinces. 

By ERNEST JOHN TREVELYAN, Esq., 


Barrister-at-Law. 
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Boyal 8 ro. cloth. 11.1. 8 . 

THE LAND TENURES OF LOWER BENGAL. 

By ARTHUR PHILLIPS. Esq.. M.A. 

Standinff Counsel to (he (Government of' huUa in the Hi(jh Court of Calcutta, 
Late Fellow of St. Cntheriue's ColUf/e. ('omhrtJye, B»rris(er‘at-Luio. 
Contaius the History aud Law relatiu-r to the Land Tenures of Bengal 
from the Mahomedan period to the present time. 

CONTENTS. 


I.—The Hiinioo Perio*J. 

II.—The Mahomedan Period, 
in.—Akbar’a Seitlemeni. 

IV.—The Zemiiidnr. 

V.—The Talooktiar and other Olfioers. 
Assessiiieiit of Revenue and 
Rent, and their Amount. 

VI.—Tlte Paymeiu of Reveime. As¬ 
signment of Revenue. 

VII.—Tlie ICnglisli Revenue Syniem 
up to the Permanent Settle¬ 
ment. 


Vlll.— riie Decennial and Pennaneut 
SeUlement. 

I X. —(.Changes in the Position of the 
Zemindar, Intermediate 
ronure-hoider, nnd Ryot. 

X.— Relative Rights of Zemindars dt 
Holders of Under-Tenures. 

XI.—riie Ptitnee Talook. Remedies 
for Recovery of Revenue. 

XII.-Reinedi“S for the Recovery of 
Rent, Laklieraj nnd Service 
Tenures. 


THE TAGORE LAW LECTURES, 1873 and 1874. 


ln 2 \'oU Itl.%1’0, cloth.lettered. lts.\^. VoU. edd xepurately, Bs.each 

MAHOMEDAN LAW: 

BEING A DIGEST OF THE LAWS APPIdCABLE PRINCIPALLY TO 

THE SUNNIS OF INDIA. 

By Baboo SHAMA (;HUKN SIRCAR. 

CONTENTS. 


1^7 3 . 

I. lutrodnctory Discourse. 

II. Shares, Re^^idual•ieB, ^cc. 

III. Distant Kindred. 

IV. Pregnancy, Missing Per- 

eons, &c. 

V. Computation of Shares. 

VI, The Increane and Re¬ 
turn. 

VII. Vested Inlieritance, ^cc. 

VIII. Exclusion from Inherit¬ 
ance, ScG. 

IX. Marriage. 

X. Guardianship and Agency 
in Marriage. 

XI. Dower. 

XII. Fosterage, Parentage, 
&c. 

Xni. Divorce. 

XIV. KbulA, Iddat, RajAt, and 
Re-marriage. 

XV. Maintenance. 

XVI. MinorityandGuardianship. 

XVII. Sale. 

XVIII. Pre*emptioQ. 


1. On Gifts. 

II. On Wasaydh, or Wills. 

III. On Executor,his Powers, fcc. 

IV. On Wakf,or Appropriation. 

V. On the Wakf, or Appro¬ 
priation of Masjids, Sec. 

SuilXIAny OF CONIliNTS OF THE 
iMAMiYAH Code. 

VI. Introdtictory Discourse. 

VII. On Inheritance. 

VIII. General and Special Rules 
of Succession. 

IX. Succession. 

! X. ImpedimentstoSuccession, 

XI. On Computation of Shares, 
i Xn. On Permanent Marriage. 

XIII. Dower, Sec. 

XIV. Temporary Marriage. 

XV. On Divorce. 

XVI. On Khula. See. 

XVII. On the Revocation of 
Divorce, tcc. 

\ XVIII. On Sofa, or Pre-emption. 
XIX. On Wakf, or Appropriation. 
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THE TAGORE LAW LECTURES, 1872. 


Third Edition, llccistd. iJouy cloth, lettered. Rs.^. 

THE HISTORY AND CONSTITUTION OF THE COURTS 


LEaiSLlTIVE AUTHORITIES IN INDIA. 

By HERBERT COWELL, Esq. 


I. Early Histoiy—Tlie Graut 
of tlie Dfwaiii. 

II. Early History—The Re;^a- 

AcC 

III. Early IIisc«»ry — Tlie Set- 
tletiien t of 178 I. 

IV Sc V. The I.ej:islat iro (NiUTM-il, 
VI, Later ili.'sit»ry—The Presi- 
ueuey Town Sy.stein. 


VII. Later History—The Pro* 
vincial Civil Courts. 
Vill. The Provincial Criminal 
Coiuta. 

IX. Privy Council. 

X. The Superior Court,a. 

XL The Inferior (,'ivil Coiirti*. 
XII. The Inferior Criminal 
Courts and Police. 


THE TAGORE LAW LECTURES, 1870 and 1871 


Rf.Hro, cl VartI, 1870. 7Av. 12; Part II, 1871,/f.t. 8. 

THE HINDU DAW: 

Being ii Treatiso on the Law adminis-tered exclusively to Hindus 

by the British Courts in India. 


Bv HERBERT 

1,—“Introilncfory Lecture. 

II.—The Position of the Hindus 
ill the llritish Kniptre. 

III. —The IHimIu Family—The 

Joint Worship. 

IV. —The Uiudii Family—The 

Joint Estate. 

V.—The Hindu Family — Its 
Mana^r^ment and Limits. 

VI.—The Members ot' the Family 
— iMaiiituDUDCeand Guar¬ 
dianship. 

VII.—The .Membereof the Family 
—Their Civil Status. 

VIII.—The Hindu Widow. 

IX.—The Right of Adoption. 

X.—The Contract of Adoption. 

XI.—The Right to Adopt. 

XII.—Permission to Adopt—Plural 
Adoption. 

XIII'.—The Right to give in Adop¬ 
tion—The Qualifications 
for being adopted. 

XIV. —The Qaalifications for being 

adopted (continued). 

XV, —The effects of Adoption. 


COWELL, Esq. 

1 71 . 

I ic II.—Alienation. 

Ill Sc. IV. —Partition. 

V.—The Law of SnccessioD. 

VI.—The Lawof Succession — 
Lineal Inheritance. 

VII.—Collateral ami Remote 
Succession. 

VIII.—The Law of Succession- 
Women nnd Bandhns. 

IX,—The Law of Succession- 
Exclusion from In¬ 
heritance. 

X.—The Lawof Succession— 
Exceptional Rules, 

XI.—-The Law of Wills ; their 
Origin amongst Hin¬ 
dus. 

XII.—The Lawof Wills; Testa¬ 
mentary Powers. 

XIII, —The Law of Wills. 

XIV. —Construction of Wills. 

XV.—On Contruot. 
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In Crown 8r<», cloth. Jh>. 4-4. 

OUR 

ADMINISTRATION OF INDIA, 

AN ACCOONT OF THK 

OONSTITUTION AND WORKING OF THE OIVIE DEPARTMENTS 

OP THE INDIAN GOVERNMENT, 

With gpccial refcronoe to tho Work and Dutie.i of a District Officer 

in Brngal, 

By H. a. D. PHILLIPS. G.S.. 

Author of ** Manual of Indian Criminal Law," Manual 0 / Jieconue and 

Collfctorate Law." 


Demy cloth. Rs. 8. 

THE NORTH-WESTERN PROVINCES LAND REVENUE ACT: 

Being Act XIX of 1873, as amended hg Acts / and VIll of 1879 XII 
of 1881, XI11 and XIV of 1882, XX of 1890, aiid Xll of 1891. 

WITH NniES. GOVERNMENT ORDERS, ROUU) ClRrUEARS AND 
DECISIONS. AND RULINGS OK I HE ALLAHaRAD HIGH COURT 

By AZIZUDDIN AHMED, 

iJepoty Collector and Mayistrutc, A'.-U'. J'rorinrc.'t and Ovdh. 


In the press. be ready nhortly. 

TH it: i^a^v of FViniTiisrGK 

APPLICABLE TO BRITISH INDIA. 

By Hon'ble Justice AMEEK ALI, m.a., c.i.e., 

Barn.^tei -at-Luio, Judge of the lHyk Court ofJndknture at Fort WilliaTn in Bennol 

AND 

J. G. WOODROFFE, m.a., b.c.l., 

}lurrus(er-at-Law, Admcate of (he High Court ut Culcuda. 

This work is intended to supjdy what the authors believe to bo .'v w.^nt in ILp 

profession,—namely, a book on the Law of Evidence for use in <o,ut which 

•hall ».o concise, condensed, of small bulk, convenient to handle, and above all 
fnacliCitL ^ ^ lui, 

This result the authors hope to accomplish by tbo avoidance of all extended 
treatment of maltcrs which in aclual practice have but rarely to be dealt with 
or wh.cb not strictly belon-inj; to the Law ..f Evidence, are ot i.roi.erlv the 
•ubjoct of a work on sucli law : a.s also l.y the avoidanoe of matters which are of 
purely anti.piai iaii and historical lutero.st, where aial whenever reference to such 
matters is not absohitely necessary to tbo understindin<f of the tc.xt of the 
law : when ko necessary, the reference will he of the briefest. In like m innor 
tbo principles upon which the specific rules of Evidence are foundo.l will be 
dealt with II, in.nn.dmte comicction with those rules (as they are conUlned ir, 

^ Evidence Act) briefly and only to the extent neces- 
eap to a correct loterpretation of those sections. In the matter of C.aso-Law 
this woik will, It IS hoped, ho found to ho exhauslivo ; but an attempt will be 
made by chmsifyinff ainl siibordinatiiijr ca.ses, to avoid the confusion so liable to 
result from tbo preat ma.-8 a-d, in m.any instances, conflictinjr character of this 
I^in'h^ rules of Evidence saved by, but not contained in, the Evidence Act 
will bo collected to^etbor and form the subject of a special chapter Lasflv 
every endeavour will bo miule, by means of form and scheme of treatment 
arrnnffciiieiit of paragraphs, use of type, and a full Index, to m.ako the bo<*k of 
service and of that practical character which it is the wish of its authors that it 
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Fourth Editio., lu Boyal %co, cloth. Us. 10. 

T H E 

INDIAN LIMITATION ACT, 

AOX XV OR \&~7T 

{as amended by Act Xy/ 1 0/ 1877, XII0/ 1879, V0/ 1881, ZY 
0/ 1887, VIIof 1888, XII of 1891, and VI of 1892. 

WITH NOTES. 

BY 

H. T. RIVAZ, 

Of the Inner Temple, BarrisUr^at-Laiv, and one of the fudges of the Chief 

Court, Punjab. 


Fourth Edition, Bi clsid. Beniy 8i’0, cloth. Be. 6. 

THE 

INDIAN LAW EXAMINATION MANUAL. 

Br FENDALL CURRIE, Esq., 

Of Lincoln's Inn. Barrxstcr-at’Law. 


CONTENTS. 

IntroducfcioD—Hindoo Law—IMabomedan Law—Indian Penal Code_ 

Code of Criminal Procedure—Code of Civil Procedure—The Specific 
Relief Act—Evidence Act—Limitation Act—Succession Act—Contract 
Acfc—Uegiebration Act—Stamp and Court Fees’ Acts—Mortgage—The 
E.'ksement Act—The Trust Act—The Transfer of Property Act—The 
Negotiable Instraments* Act. 


OPINIONS OF THE PRESS. 

“The experience of the compiler in the learned profession with which he is 
connected, speaks for the usefulness and importance of the questions that have 
been put in with a view to prepare candidates for the examination.”—/ndtare 
Mirror. 

“ It is excellently arrantted.’’— Englishman. 


THIRD EDITION. 

Revised, Enlarged and Annotated. Demy 8vo. Rs. 5-8. 

OUTLINES OF 

MEDICAL JURISPRUDENCE 

FOR INDIA. 

BY 

J. D. B. GRIBBLE. M.C.S., 

AND 

PATRICK HEHIR. M.D., F.R,aSe 
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8ro. if.?. 6-8 ; interletjvrif, Jix. d. 

MANUAL OF 

THE REVENUE SALE LAW 

AND 

CERTIFICATE PROCEDURE OF LOWER BENGAL; 

Being Act XI of 1859 ; Act VII, B.C., of 1868 ; ami Act VII, B.C., 
of 1880 ; The Public Demands Recoverv Act, including Selections 
from the Rules and Circular Orders of tlie Bi>avd of Revenue. 

WITH NOTES. 

By AV. H. GRIMLEY, B.A., C.S. 

8v<», cloth. Price Re. 15. 

A TREATISE ON THE LAW RELATING TO 

CHARTER-PARTIES, 

BY 

EUGENE LEGGETT 

(^Author of a “ Treatise on Bills if Lading.") 

This work ie divided into three parts. Part I comprises the principles 
atfecMngr Charter-parties. Part il deals with the several clauses and 
stipulations in the Charter-party, so far as they have come before the 
Courts. Part III treats of the exceptions which have been judiciallv 
considered. A Table of cases cited, together with a few forms of 
Charter-parties, and a copious Index complete the work. 


Fourth Edition. Entirely Re-writtcu. 8rt), cloth. 

INDUiN CASE-LAW ON TORTS, 

By R. D. ALEXANDER. ’ 

Fourth Edition, Revised and Enlarged. 

In the Press. 


LAW OF 


8vo, cloth, lis. 12. 

THE 

INDIAN 


RAILWAYS 


and common carriers : 

^ INDIAN RAILWAY ACT OF 1879 

IHL CAUUlEnS’ ACT OP 1866, AND THE ACT KNOWN 
AS LORD CAMPBELL’S ACT (XIH OF 1866), 

Qwohations from the Merch.ant Shipping 
Act. the Railway Act. ami Canal Traffic Act, Civn 
Procedure Code, Court-Fees’ Act. and the Statute of Limitation, as apply 

to Carriei-3 by Land and Water. 

By W, G. MACPHliRSON, Esq. 
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Jierixed Edition. Ecap. Svo. Jtx. 4, 

THIB BOOICBT 

PENAL, CRIMINAL PROCEDURE 

AND 

POLICE CODES, 

ALSO 

THE WHIPPING ACT, AND THE RAILWAY SERVANTS* ACT: 

BRING 

Acts XLV of 1860 (with AiiuMMhueiits), X of 1882, V of 1861, 

VI of 1864, XXXI of 1867, and X of 1886. 

WITH A GENICUAL INDEX. 

New Edition (1891). cloth. Dk. 4. 

GOD E™f (Ti'vTl L a ay, 

CONTAINING 

The Civil Proceilnre Code (Act XIV of 1882). 

Tlie Comt-Eecs’ Act (VII of 1870). 

Tlie Evidence Act (I of 1872). 

'I’lie Specific Relief -Act (I of 1877). 

The Limitation Act (XV of 1877). 

The Staini* Act (I of )*'479). 

IVIT/r A GENEKAL INDEX. 

ICl». ?• 

CODE OF CIVIL PROCEDURE 

(ACT X O E 1 87 7), 

WITH Noncs A xn a i^pkxdtx. 

By Hun’ulk U P. DKl-VES BROUGHTON, 

NVI in 

A SftppleiueHt coutnifthfg the nmt fitied St'CtiotiM ifi Act Xll of 1879p 

n \td Arf X J y of 1882. 


Jtoj/al 8oo, setoedm Iteduceii to Us. 4, 

cS B JET, O T I O ISr 


FROM THE 


REGULATIONS OF THE BENGAL CODE, 

Intended chiefly for the use of ('andidates for appointments in the 

Judicial and Rev^-mie Department. 

OO N^l'E^TS 

Regulations: 1793—1, II, VIII, X, xiv, XIX, XXXVII, XXXVITI^LIV, 
XLVlIt, L. 1794-in. 1795-T. U, M. 1798-1. 1799—Vfl. 18‘^Vin, 

X. 1801—1. 180S—XXV. XXVII. 1804—V, X. 1806—XVII. 1^°^— 
1808—IV. 18U-XIX. 1817—V, XXII, XX. 1818—IH. 1S19—I, II. VI, 
VIII. 1820—1. 1822—VI,. VII. 1824—IX. 182p—X, XI, XX. 1K28—III, 
VII. 1833 -IX. 
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THE TEXT-BOOK FOR GOVERNMENT ;p>xAMINATIONS. 

Crown cloth, }i.<. : Post-free. lis. ;^.:v 

INTRODUCTION 

TO THK 

B.EGTrLlTIOIS OF THE BEH&AL CODE. 

By C. 1). KIKLD. LL.D. 

CONTENTS. 

■Chapter I.— Tho AcquiaiMon ori’errif.ori.al Sovereiifnty by the KngliHh 

in t)ie Presidency or' Uencal. 

IJ._Tbe Tenure of Laini in t.be Bt-ncnl Presidency. 

in._'The AdminiKtration of Laini-rcveiiuc. 

IV.—The Administration of .Tustice. 

Thick 8re. 7/.«. 10. 

THE PRACTICE 

OF THK 

PRESIDENCY COURT OF SMALL CAUSES OF CALCUTTA, 

UNDJ‘:K TMK 

PRESIDKNCY SMALL CAUSE COURTS’ ACT (XV OF 1882), 

}vrni NOTJCs axd ax acpcxpix. 

By R. S. T. MacEWEX, Esq., 

Of Lincoln's Inn. /iorrister-at-Lnw. late oof of the J>nl,j, s „f the Presi- 
^ ilenell Court of Small Ctiiis.s of t'.ileiittii. 


Third Edition, 


la preperation. 

Heeind, lle-wntten, and much Enlarged. 


THE 


LAW OF 


llENT A^’I) llLVFNIIi: OF 



Being t!»e Bem.'iO 
Acts, with N'Tcs. 
Local Government 


Tenancy Act, rntni Law.s ami oilier Uevenuc 
Annotations. Judicial llniiie^s and Kales of the 
High Court, ami the l>i>ard of Revenus. 


By Baboo KICDAK 


NATH i;()Y. 


In Demy 8ro. Second Ediiinn. Cloth udt. T-8. 

A MANUAL OF THE INDIAN ARMS ACT 

(ACT XI OK IcHTf*). 

With Notes and Kules and Orders of tl.e Imperial and Local 
•Ooveniuientd on the euhject. 


By \V. HAWKINS, 

Advocate High CoiKi 
Jtmmu & Ki^hmtr 
Srln»gir. 
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Three Volumes. Imperial 8r<», cloth. Jis. 36. 


DI&EST OE lEDIAE LAW REPORTS, 

A COMPENDIUM OF THE HULINGS OF THE HIGH COURT OF 
CALCUTTA AND OF THE PRIVY COUNC.TL. 1831 to June 1896. 


By D. SUTHERLAND, Esq., 

Barruter-at'Lau\ Middle 'Temple, 

Vol. I, 1831 to 1876, Rs. 8. Vol. II, 1876 to 1890, Rs. 12. 

Vol. Ill, 1891-96. Rs. 16. 


The only Digest which i^hows on the faca of each ruling where it 
has been followe.l, approved, over-inle.l, .lissente.l from, explained, or 
referred to; and aficiida facilities, by means of cioss-rcfereiices, to 
e»l'ee<lily getting at a particular case. 


PRIVY COUNCIL JUDGMENTS. 

From 1831 to 1880. 

JUDGMENTS OF THE PRIVY COUNCIL 

ON APPEALS FROM INDIA. 

Bv D. SUTHERLAND, Khq. 

The set of 3 vols. half-calf, Es. 27-8. 


rourth Edition. Now Ready. Royal 8io, cloth. Rs. 10. 

RULINGS OF THE PRIVY COUNCIL, 

1825 — 1807 . 

On Appeul from the High Courts of Calcutta, Madras, Bombay 
aud Allahabad. The Chief Court of Punjab, The Courts 
of the Judicial Commissioner of the Central 
Provinces, The Recorder of Rangoon, A-c., Ac. 

By a. C. MITRA, 

BarrUter-at-Law. 
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Hoyal 

THE EXILES AND OEDEES 

OF THK 

HIGH COURT OF JUDICATURE Al’ FORT WILLIAM IN 
BENGAL, IN ITS SEVERAL JURISDICTIONS, 

Including such of the Rules of the late Supreme and Judder 
Courts as are still in force, and Forms, with an Abstract of the 
Charter, 14 Geo. Ill, the Charter Act and Charter of the High 
Court, the last Vice-Admiralty Commission, &c. 

vriTH iVO'/'A’S. 

By R. BELCHAMBERS. 

BegUtrar, etc., of the High Court in itg Original Jurisdiction. 

8i'o, sewed. Its. 4. 

DECLARATORY DECREES: 

BEING 

AN EXTENDED COMMENTARY ON SECTION XV. CODE OF CIVIL 

PROCEDURE, 1877. 

By L. P. delves BROUGHTON, 

J5a rrister-at’La w. 

Hoyal cloth, lettered. Jls. 12. 

AN INTRODUCTION TO THE 

DUTIES OF MAGISTRATES AND JUSTICES OF THE 

PEACE IN INDIA. 

. By Sir P. BENSON MAXWELL, Kt. 

SPECIALLY EDITED FOR INDIA. 

By the Hon’ble L. P. DELVES BROUGHTON, 

Barrhter-a t~La w. 

Second Edition. Mmo, cloth. Its. 2. 

OF 

•MEDICAL AND MEDICO-LEGAL TERMS 

INCLUDING 

THOSE MOST FREQUENTLY MET WITH IN THE COURTS. 

COMPILED BY 

R. F. HUTCHINSON, M.D., 

Surgeon,'Majort Bengal Army. 
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Demy cloth. Rs. 7. 

THE 

NORTH-WESTERN PROVINCES RENT ACT : 

BEING 

ACT XII OF 1881, AS AMENDED BY ACT XIV OP 1886. 

^yr^u notes, 4 - 0 . 

By H. W. REYNOLDS, C.S. 

Third Edition, ivith Additivne to 18y6. Crown %vo. 

Cloth, Re. 1-8 ; Paper, Re. 1 . 

A CHAU KI DARI MANUAL: 

BEING 

ACT VI, B.C., OF 1870, 

AS AMENDED BY 


ACTS I, B.C, OF 1871, 1886, & 1892, 

Sec. 45, Code of Criminal Procedure, and S. 21, Reguialion XX of 18/7 

WITH 

NOTES, RULES. GOVERNMENT ORDERS, AND INSPECTION NOTES. 

By G. TOYNBEE, Esq., 

Mooistrate of Hooxhly. 

Demy 8ro, cloth. 8. 


POSSESSION IN THE CIVIL LAW * 

ABRIDGED FROM THE TREATISE OF VON SAVIGNY. 

To whicli is added the Text of the Title on Possession 

from the Digest, with Notes, 


Compiled by 


j. KELLEHKR, Esq., Beiigal Civil Set-vice. 
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Third Edition. Sro, rloth. Hk, <5. 

THE LAND ACQUISITION ACTS 

(ACT I OF 1894 AND ACT XVIII OF 1885, MINES), 

WITH JETltODUCTIOiy, EIC. ; 


The whole forming a complete Manual of liiiw un-i I ractice ou tbe 
subject of Compeusution for Lunds takt-n for I’ublic 1 urposes. 

Adapted for reference throuyhout liritixh India. 

By H. BliVEULEY, Esq., M.A., B.C.S. 


Seventh Edition (1897), Revised nnd Enlanjed. 8io, cloth. Rs. 13 

INDIAN CRIMINAL LAW 

With Notes on Evidence, Forms of Charges and Indian and English 
Cases up to the latest possible date before pubhcaiion. 

By M. H. starling, B.A., LL.B., 

Barrister-at-Law ami Ole-k of the Crown, Hi<jh Coart, Bombay. 

Demy \ico, cloth, yilt lettered. Jtx. 8. 

With Supplements contuiniuy .hnentlnieiUs to July 1896, 

THE STAMP LAW OF BRITISH INDIA 

AS CONSlITUTliU BY THK 


INDIAN STAMP ACT No. I of 1879); 

EULINGS AN1> CIUCUL.\U OllDEllS OF ALL T'JiL il 1G 11 COUIil’S, 
Notifications, Ucsolmions, Rules ami Oidcr.s ot the Covernmeut 
of Lidut, ami of tlie various Local Covcnuncuis, up to date ; 
Schedules of all llie Stamp Duties cliaiy;cablc ou liistrumeuts 
in India from the earliest times. 

EDITED WITH JSOTES AiS'D COMPLETE INDEX. 

By WALTER K. BONOUH, M.A.. 


Of the Inner 'Temple, Jiarrixter-at-Law. 

Mr. Donogh’s scholarly treatise upon t)ie Siainp L»w remaius tbe 
stanilaid and iu..is»peiiHable work of relcreuce for ihe icgul pioloasion.”— 
Statesman, \hth Auynxt 18*J5. 

In Royal 8i’o, cloth, gilt. Rs. 10. 

MORTGAGE IN THE CIVIL LAW. 

Being mi Outline of the Principles of the Law of Security, 
followed by the text of the Digest of Justinian, 

with Translation and Soles, 

and a Translation of the Corresponding Titles from the * 

Italian Code. 

By J. KELLEHEU, B.O.S., Author of *■ Possession in the Civil Law.” 
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LEGISLATIVE ACTS. 


INDIAN INSOLVENT DEBTOR’S ACT (Vic. Cap, XXI. 9th 

June 1848). Ilojal 8 vo. Stitched. Re. 1*8. 

INDIAN EVIDENCE ACT; behig Act I of 1872, as amended by 

Act XVIII of 1872. Crown 870 . Ae. 12. 

INDIAN LIMITATION ACT; being Act XV of 1877, as amended 

by Act XII of 1879. Crown 8 vo. As. 8 . 

INDIAN STAMP ACT (No. I of 1879). Crown 8vo. As. 8. 
INDIAN REGISTRATION ACT; being No. Ill of 1877, as amended 

by Act XII of 1879. Crown 8 vo. As. 8 . 

INDIAN INCOME-TAX (Act II of 1886). With Rules by the 

Government of India and the Bengal Government. Table of Con¬ 
tents. Royal 8 VO. As. 12. 

INLAND EMIGRATION ACT (I of 1882), as amended by Act VII 

of 1893 with Act Xlll of 1859. Breaches of Contract by Artificers, 
etc., Act I of 1889. B. C., Sanitation of Emigrants and the Assam 
Land and Revenue Regulation (of 1886). Crown 8 vo, cloth. Rs. 2. 

BENGAL TENANCY ACT (B.C., No. VIII of 1885). With Table 

of Contents and Index. Royal 8 vo. Re. 1. 


LEGISLATIVE ACTS 

Published A nmially 

In Continuation of Ur. Theobald’s Edition. Royal Svo, cloth. 

With Tables of Contents and Index. 

Acts for 1874. Rs. 5 ; 1875, Us. 6 ; 1876, Rs. 6 ; 1877, Rs. 10 ; 1878, Ba. 5; 
1879, Rs. 6 ; 1880, Rs. 4; 1881, Rs. 8 ; 1882, Rs. 14; 1883, Rs. 6 ; 1884, 
RsTS ; 1886, Rs. 5 ; 1886, Rs. 6 ; 1887, Rs. 6 ; 1888, Rs. 4 ; 1889, Rs. 7 • 
1890, Re. 6 ; 1891, Rs. 6 ; 1892, Us. 2; 1893, Rs. 2-8 ; 1894, Rs. 6 ; 1896, 
Rs. 3-8 ; 1896, Rs. 4 . 

J^dvoc^te Htgn Court 
^ Jummu 5 L*shfTilf 

Srinaetr, y 


Tkackety Sptnk & Co.y Calcutta and Sinda. 35 


Demy 8i‘o, cloth (1871). Rs, 10. 

THE 

LAW OF DIVORCE IN INDIA: 

BEING 

The Indian Divorce Act with Notes of Decided Cases on all branches 
of the Law relatin" to Matrimonial Suits applicable to India and with 
Forms of Pleadin". 

Bv C. C. MACRAE, B.A., 

BarriaieT’at'I mw. 


Royal %t 0 y olotky Rs. 3*8 ; Interleaved, Re. 4 ; Postage, 4 ans, 

AN 

INCOME-TAX MANUAL: 

BEING ACT II OF 1 886. 

WITH NOTES. 

By W. H. grim ley, B.A., G.S.. 

Commiesioiier of Income-Tax, Bengal. 

Crown 8t>e, cloth. Rs. 2. 

THE 

INLAND EMIGRATION ACT, 

AS AMENDED BY ACT VII OF 1893. 

Together with Act XIII of 1859, Breaches of Contract by 

Artificers—Act I of 1889, B.C., Sanitation of Emigrants_Assam 

Land and Revenue Regulation, 1886. 

In Demy 8yo, cloth. Rt. 10. 

THE E.-W. PROYiECES REET ACT; 

Being Act XII of 1881, 

As amended by subsequent Acts. 

With Introduction, Commentary and Appendices. 

By H. IL HOUSE, C.S. 

“ He haii produced u t<ili;rably contjdetu handbook of the law rchUln-' to 
agricultuiul and like tcnaiicic.s in the North W estern Tiovinces. lint lie 
has done more. In bis «?xccUenr Introduction he has y:iven a very interest¬ 
ing historical letro.spect of the Rent Law. The notes under the several 
sections of the Act appi'ar aNn to embody all the important rulings and 
to have been put together with great cure. On the wlnde, the Iiandbook 
is one we can thoroughly lecommend to all those who arc interested in 
the brancli of law with which it <leals.”—Cirtl amt Military Gazelle. 



Advocate 
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Secoml Kdition. Hoyal Octavo, Cloth, Rs, iZ, 

ESTOPPEL 

BY 

REPRESENTATION AND RES JUDICATA 

IN 

BRITISH INDIA. 

By APvTHUR CASPERSZ, Esq., B.A., Barrister-at-Law. 

Contents :—Introduction—Leading Principles. 

PART I.— Modern or Equitable Estoppel. 

Chapter i — Estoppel l>y Keptesentaiion. Chapter 2—Benjimi 'Pransac- 
tions. Chapter 3—Laiiiilor«t and Tenant, Chapter 4—Patents. Chapter 5 

_Bailor and Batlcc Chapter 6—Vendor and Purchaser. Chapter 7—Agency 

and Partnership. Ciiapier 8 - Negotiable Instruments. Chapter 9—Com¬ 
panies. ChaPIER 10—.Matter in Writing. Chapter 11 —Admissions. 

PARI II.— Estoppel by Judgment. 

Chapter i — Kcs judicata. Ciiapier 2—Korum. Chapter 3—Parties and 
Representatives. Chaptkr 4 -M.>iters in Issue. Chapter 5 —Mailers construe* 
lively in Issue. CiiAPiEu 6—I'itud Decision. Chapter 7—Jiuigments in Rem. 
Chapter 8 —Foreign Judgments. 

- z/yi 

(PRESS NOTICES OF THIS EDITION.) 

“ The present edition has been duly hrought up to date and oiir opinion as to the 
general merit and utility of the book is conlirmed by further e.x.iminaiion ."—Law Quar^ 

Urly tievieiv. . , , , . 

“ Mr. Caspersz has laid the legal profession under an obligaimn by the publication of 

a new edition ol his pAcelleut book on Estoppel.Ttie work is a monument 

of industry and alToids a sink tig cNample of what may le accomplished by a busy 
man .”—Indian Daily iXavs. 

The most authoritative Indian tre.alise upon the subject with which it deals. Mr. 
CasperSTi's name is .» gu.ir.aHee for aceuraie and conscientious work and his book may be 
accepted among tlu* classics ol an Indian law library.”— Siaie^man. 

(PRESS NOTICES OF THE FIRST EDITION.) 

The treatise ranges over the entire subject, including those pot lions of the Law 
of Estoppel not yet dealt with in the codified Chapters of the Indian l.aw. A great 
body of decisions had grown up in India prior to the so-called Codes, and the stream 
of cases still flows on. It must therefore be an advantage to the Indian Law student 
and praclLtioncf to meet with a treatise presenting the English and Indian cases set out 

with great fulness and accuracy and discussed with care. 

The work appears to have been executed with great care and ability, and it is, we 
think, likely to commend itself to students and to the profession generally both in 
England and in India."— Law Quarterly Review. 

“The best and most recent exposition of a branch of law which of late years has 
very considerably expanded.”— Rngiish Law Times. 

“ The author has dealt with the subject exhaustively and accurately, and wc predict 
that this book will speedily become a text-book in British India in the hands of every 
legal practitioner in the country."— Indian Jurist. 

“ A work shewing great research and one in which the materials amassed have been 
arranged and presented to the reader with great care and skill.”— Times of India. 

“ We have hope that it may prove as successful and worthy of success as the best of 
its predecessors."— Madras Mail. 
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HDUSE. —The N.-W. Provinces Rent Act; beiug Act XII of 

1881. as aineticieii by Rubsequeut Acts. Edited with Introduction, Com¬ 
mentary ami Appendices, By H* F, Hoosb, C.S. Demy 8vo, cloth« Rji. Id. 

Indian Insolvency Act; being a Reprint of the I.aw as 

to Insolvent Debtors iu India, 11 and 12 Viet., Cap. 21 (June 1848). Royal 
8vo, sewed. (Uniform with Acts of the Legislative Council.) Re. 1-8. 

KELLEHEU.— Mortgage in the Civil Law ; being an Outline 

of the Principles of the Law of Security, followed by the Text of the 
Digest of Justinian, with Translation and Notes, and a Translation of the 
(Corresponding Titles from the Italian Code. By J. Kelleheb. B.C’.S., 
author of ** Possession in the Civil Law.” Royal 8vo. Rs. 10. 

KEEEEHEll. —Possession In the Civil Law, abridged from 

the Treatise of VON Savigny. To which is added the Text of the Title 
on J*oxxt'A.*fOH from the JJigext^ with Notes. Compiled by J. Kkllkhkic. Lsq., 
liengiil Civil Service. Demy 8vo, cloth. Bs. 8. [1888 

KELEEHEU.— Principles of Specific Performance and ■ 

Mistake. By J. Kellkheu, Esq., Bengal Civil Service. Demy 8vo, cloth. j 
Us. 8. L'SStt J 

Legislative Acts, 1896; being the Annual Volume in contiinr | 

atiou of Acts from 1884. Royal 8vo, cloth. Rs. 4. j 

LYON. —Medical Jurisprudence for India. By I. B. Lyox, i 

F C.S. F.I.C.. Brigade-Surgeon, Professor of Chemistry and Medical Jnrin- I 
priid^’ice. Grant Medical College, Bombay Revised as to the Legal Matter j 
bv J. D. Inverarity, Bar.-at-Law. Illustrated. Second Edition. Svo, cloth. 

Rs. 1&« 

MIXUA.—The Hindu Law of Inheritance, Partition, Stri- 

dbau and Wills, with Leading Cases from 182o to 189i). By A. C. .Mttra, 
Bar.-at-Law. Third Edition. Demy Svo. cloth, Rs. lO. [1895 j 

MOKISON. —Advocacy and Examination of Witnesses, 

including the Duties and Liabilities of Pleaders in Ind^. By H. N. 
MoRisoN, Barrister-at-Law and Advocate of the High Court, Calcutta. 
Crown Svo, cloth. Ks. 0. 

PHILLIPS. — Comparative Criminal Jurisprudence; being j 

a Synopsis of the Law. Procedure, and Case Law of other Countries. Ar- 
rauged, as far as possible.under the corresponding Sections of the Indian 
Codes. By H. A. D. Phillips. B.C.S. 2 vols. Svo, cloth. Rs. 12. 

PHILLIPS.—Manual of Revenue and Gollectorate Law. 

W'ith imporiaut Rulings aud Annotations. By H. A. D. Phillips, Bengal 
Civil Service. Crown 8vo, cloth. Us. 10. 

CONTKNTs:—Alluvion and Diluvion, Certificate, Cess^.Road and Public Works, 
Collectors, Aasistunt Collectors, Drainage. Embankments, Evidence, Excise, t.akhiraj 
Grants and Service Tenures, Lan^ Acquisition, Land llegiscraiion. Legal Practitioners. 
License Tax, Limitation. Mortgages, Opium, Partition, Public Demands, Uecovery, 
Putni Sales. Uegiaf«'*'*^*on, Revenue Sales, Saif, RAtlement, Stamps, Survey, and Wards. 

PHILLIPS. —Manual of Indian Oriminal Law; being the 

! Penal Co<le. CriTniual Procedure Code. Evidence, W hipping. General Clauses. 

Police, Cnttle-Trespass. Extradition Acts. Legal Practitioners' Act. Regis- 
! tratiou. Arms, Stamp, 4cc.. Acts. Fully annotated and containing all appii- 

> cable Rulings of all High Courts arranged under the appropriate Sechons 

up to date. By H. A. D. Phillips, C.S. Second Edition. Crown Svo, 

' oluth. Re. 10. , 

1 PHlLLlP!r=— dur Administration of India. An Account of ; 

; the Constitution aud Working of the Civil Departments of the Indian ! 

S ^ »-m VWS « « ^ ^ ^ __ 7 




Government, with special reference to the Work and Duties of a District 
Officer in Bengal. By H. A. D. Phillips, C.S. Crown Svo. Rs. 4-4. ^ 
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